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PAMELA W. KRUEGER 
Direct (425)635-1414 
Fax: (425) 635-2414 

. Internet KRUEP@PERKlNsCom.coM 

November 24, 2004 

Ms. Magalie Roman Salas 
Federal Energy Regulatory 

Commission Secretary 
Mail Code: DLC, HL-11.1 
888 First Street, NE . 
Washington, D.C. 20426 

Re: Baker River Hydroelectric Project,FERC No. 2150 -

. The PSE BUildi"ng 

10885 N.E. Fourth Street, Suite 700 

Bellevue, WA 98004-5579 

PHONE: 425.635.1400 . 

FAX: 425.635.2400 
www.perkinscole.com 

Baker River Hydroelectric Proj ect Comprehensive Settlement 
Agreement 

Dear Ms~ Salas: 

Enclosed for filing with the Commission, on behalf of Puget Sound Energy, Inc., is the 
original and fourteen copies of Baker River Hydroelectric Project Comprehensive 
Settlement Agreement for the Baker River Hydroelectric Project, PERC Project .' 
No. 2150-033-. 

If you have any questions, please contact me at 425-635-1414. 

)t/~bu ... 
1amCiw. Krueger Y 
PWK.:kc 
Enclosures 
cc: PERC Service List for P-2150 

Settlement Agreement Signatories 

[07772-1 1 261BA043290.003] 

ANCHORAGE' BEIJING' BELLEVUE· BOISE· CHICAGO, DENVER· HONGKQNG . LOS ANGELES 
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Perkins Coie LlP (PerkinsCoie LtC in illinois) . 
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November 23, 2004 

The Honorable Magalie R Salas 
Secretary 
Federal Energy Regulatory Commission 
Room A-I, East 
888 First Street, NE 
Washington, D;C. 20426 

Re: Submittal of Offer of Settlement for Baker River Hydroelectric Project 
(FERC Project No. P-2150) 

Dear Secretary Salas: 

On behalf of Puget Sound Energy, Inc. ("PSE"), licensee for the Baker River 
Hydroelectric Project, FERC Project No. P-2150 ("Project"), please find enclosed the 
Baker River Hydroelectric Project Comprehensive Settlement Agreement 
("Settlement Agreement") providing for the relicensing of the Project.· As of 
November 23, 2004~ this document was executed by the licensee, PSE, ·and 23 parties, 
including federal agencies, tribes, state agencies, counties, local governments, and 
non-governmental organizations representing environmental and recreational interests 
(collectively, the "Sponsoring Parties").l The Sponsoring Parties include all active . 
participants in the Project's alternative licensing process. . 

PSE submits this Settlement Agreement as an offer of settlement on behalf of 
the Sponsoring Parties pursuant to Rule 602 of the. Commission's Rules of Practice 
and Procedure (18 C.F.R. § 385.602). PSE respectfully requests the Commission· 
incorporate the Proposed License Articles without modification, in conformance with 
the expectations of th~ Sponsoring Parties. Enclosed herein for filing with the 
Commission as PSE's Offer of Settlement are the following: 

1 PSE files herein an original of the Settlement Agreement, including attachments, which includes the 
original signatures provided by all parties. PSE certifies that this filing to the Commission provides a 
true and correct copy of the signature pages provided by the Sponsoring Parties. 
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The Honorable Magalie R Salas 
Federal Energy Regulatory Commission 
November 23, 2004 
Page 2 

• . Joint Explanatory Statement2 

• . Settlement Agreement, including: 

• Baker River Hydroelectric Project Relicensing Comprehensive 
. Settlement Agreement 

• Appendix A: Proposed License Artic1eslOI through 603, pius 
appendices to Proposed License Articles: 

o 'Article 101: Fish Propagation' 

o . Article 102: Aquatics Reporting 

o Article 103: Upstream Fish Passage Implementation Plan 

o Article .104: Connectivity between Lake Shannon and Baker. 
Lake 

o Article 105: Downstream Fish Passage Implementation Plan 

o ,Article 106: Flow Implementation 

,0 Article 107: Flood Storage 

o Article 108: Gravel 

o Article 109: Large WoodyDebris ' 

o Article 110: Shoreline Erosion 

o Article 201: Programmatic Agreement 

2 The Sponsoring Parties have agreed to this Joint Explanatory Statement as a general overview of the 
Settlement Agreement. However, upon further review and discussion, the Sponsoring Parties'may 
'wish to supplement this Joint Explanatory Statement. Any such supplementation will be filed as an 
, addendum to this filing. 

[07772-1126IBA043230.071J 11123/04 



· The Honorable Magalie R .. Salas 
Federal Energy Regulatory Commission 
November 23, 2004 . 
Page 3 

o Article 301: Recreation Management Report 

o Article 302: Aesthetics Management 

o Article 303: Baker Lake Resort Redevelopment Plan 

o Article 304: Baker Reservoir Recreation Water Safety Plan 

o Article 305: Lower Baker. Developed Recreation 

o Article 306: Upper Baker Visitor Information Services Funding 

o Article 307: Upper B~er Visitor Interpretive Services Funding 

o Article 308: Dispersed Recreation Management Fundirig 

o Article 309: Bayview Campground Rehabilitation Funding 

o Article 310: Upper Baker Trail and Trailhead Construction 
Funding 

o Article 311: Lower Baker Trail Construction. 

o Article 312: Developed Recreation Monitoring and Funding 

o ArtiCle .313: Upper Baker Developed Recreation Maintenance 
Funding . .. . 

o Article 314: Upper Baker Trail and Trailhead Maintenance 
Funding 

o Article 315: Lower Baker Trail Maintenance 

o Article 316: USDA-FS Forest Road Maintenance Funding 

o· Article 317: Access to Baker Lake . 

o Article 318: Law·Enforcement 

[07772-11261BA043230.071] 11123/04 
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The Honorable Magalie R. Salas 
Federal Energy Regulatory Commission 
November 23,2004 
Page 4 

o Article 40 I: Water Quality 

o Article 501: Terrestrial Resource Management Plan 

o Articie 502: Forest Habitat 

o Article 503: Elk Habitat 

. 0 Article 504: Wetland Habitat 

o Article 505: Aquatic Riparian Habitat Protection, Restoration 
. and Enhancement Plan 

o Article 506: Osprey Nest Structures 

o· Article 507: Loon Floating Nest Platforms 

o Article 508: NoxiousWeeds 

o Article 509: Plants of Special Status 

o Article 510:· Carex flava 

o Article 511: Decaying and Legacy Wood 

o Article 512: Bald Eagle Night Roost Surveys 

o Article 5i3: Bald Eagle Management Plans 

o Article 514: Use of Habitat Evaluation Procedures . 

o Article 515: Late SeralForest Growth 

o Article 516: Mountain Goats . 
o Article 517: Grizzly Bear Road Management 

o Article 601: Baker River Coordinating Committee 

o Article 602: Required Funding 

[07772-11261BA043230.071] 11/23104 
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Federal Energy Regulatory Commission 
November 23, 2004 " 
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o Article 603: Adaptive Management 

o Appendix A-I to Articles: Noxious Weed Management 
Guidelines and Treatment Options 

o Appendix A-2 to Articles: Species and Locations Requirip.g Site
" Specific Management Plans for Plants of Special Status " 

0" Appendix A-3to Articles:, Additional Guidelines for Plans for 
Plants of Special Status, 

o Appendix A-4 to Articles: Carexjlava Guid~lines 

o ' Appendix A-5 to Articles: Recreation Implementation of 
"Schedule. 

o Appendix A-6 to Articles: Baker River Relicense Recreation 
Studies - Study R12 Dispersed Site Inventory, Location 
Terminology 

.' Appendix B: Agreement Between Skagit County and Puget Sound 
Energy, Inc., 

The Settlement Agreement is a considerable achievement, capping nearly five years 
of active engagement in the alternative licensing process. The Settlement Agreement" 
is a negotiated compromise worked out among the partiesconc,eming extensive 
protection, mitigation and enhancement measures for the " Project that addre~s aquatic, ", 
terrestrial, reCreational, cultural, and other resoUrces. The Settlement Agreement 
reflects a consensus of all active participants in the relicensing, in regard to a wide 
variety of issues identified through the alternative licerisingprocess. ,The Proposed 
License Articles put forward by the Sponsoring Parties addre$s issues ranging from 
instream flows to noxious weeds; flood control to" creation of various resource 
protection, mitigation and enhancement funds; trailhead maintenance to ,cultural' 
resources; elk habitat to creation of a coordinating committee to implement the terms 
of the Settlement Agreement. Relicensing the Project on the terms set forth in the 
Settlement Agreement will allow PSE to continue to generate economical, readily-

[07772-1 1 261BA043230.07 1) 11123/04 
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The Honorable Magalie R Salas'· 
Federal Energy Regulatory Commission 
November 23, 2004 
Page 6 

available energy and to 'protect and enhance resources for the benefit of the 
surrounding environment for many years to come. 

Under the Proposed License ArtiCles, the Sponsoring Parties will continue to 
work cooperatively to implement environmental protection, mitigation and 
enhancement measures as well.as recreational enhancements~ Article 601 establishes' 
a process for creating a Baker River Coordinating Corrinlittee and Resource Groups to 
implement the terms of the Settlement Agreement and to participate on license 
implementation committees. Article 602 establishes Baker'River Project Funds to 
support protection, mitigation, and enhancement measures identified du:i:ing the term . 
of the license. Pursuant to Article 603, adaptive management strategies wouid be 
used to adjust plans according to changed conditions during the term of the new 
license. Given this continuing process for collaboration in the implementation of the 

. license and the multi-million dollar investments in refurbishments, upgrades, and . 
enhancements pledged by PSE under the Settlement Agreement, the Sponsoring . 
Parties have reached an agreement that would support the Commission's issuance of a 
license witba term of forty-five (45) years or more. 3 

. By copy of this letter, all participants are hereby notified, in compliance with 
Rule 602(d)(2) (18 C.F:R § 385.602(d)(2), that comment on this offer of settlement 
may be filed with the Commission no later than 20 days after the date of this filing 
and that reply comment may be filed not later than 30 days after the date of this filing, 
unless otherwise provided by the Commission. 

Paper copies of this 'filing are being served upon all parties listed on the official 
service list for the Project.in accordance with Rules 602.and2010 (18 C.F.R. §§602, 
2010). See attached Certificate of Service. C.D.'s are also available and will be 
provided upon request to: 

3 The Sponsoring Parties do not object to a term of 45 years or more. 

[07772-11261BA043230.071] 11123104 
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. Connie Freeland 
Puget Sound Energy, Inc. 
P.O. Box 97034 PSE-09S 
Bellevue, W A 98009-9734 
connie.freeland@pse.com 

The Sponsoring Parties request that the Commission accept the enclosed 
Settlement Agreement andissue a new license for the Project that adopts and is fully 
consistent with.the terms and conditions set forth .therein. . 

If you have any questions regarding this filing, please feel free to contact me at 
(425) 635-1414. Thank you for your ,consideration of the enclo~ed Settlement' 

. Agreement. 

Respectfully submitted, 

PUGET SOUND ENERGY, INC~ 

.~~.J,J.V 
Edward Ii. Schild 
Director Energy Production & Storage' 

Enclosure 

cc: Service List for FERC Project P-2150' 
Settlement Agreement Signatories 
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Joint Explanatory Statement In Support 
of the 

Offer of Settlement, 
Puget Sound Energy, Inc., 

Baker River Hydroelectric Project 
(FERC Project No. 2150) 

A. INTRODUCTION 

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal 
Energy Regulatory Commission (the "Commission") (18 C.F.R. § 385.602) and in 
conjunction with its submission of the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement, dated November 30, 2004 ("Settlement"), the 
Parties jointly provide this Joint Explanatory Statement ("Statement"). This 
Statement presents an overview and explanation of the Settlement reached by Puget 
Sound Energy, Inc. ("PSE") and all participants in the licensing proceeding. 

The Parties respectfully request that the Commission approve the Settlement 
and incorporate without modification the Proposed License Articles set forth in 
Appendix A of the Settlement as license articles in a new license for the Baker River 
Hydroelectric Project, FERC No. 2150 ("Baker Project" or "the Project"). 

B. BACKGROUND 

On April 30, 2004, PSE filed an Application for a New License with FERC for 
its Baker Project. In May of2004, PSE and a supermajorityl of the participants in the 
Baker Project's approved Alternative Licensing Process ("Baker ALP") reached an 
Understanding of Conceptual Agreement ("UCA") relating to issues pending in the 
relicensing. Subsequently, Baker ALP participants engaged in a negotiated settlement 
process to achieve a balance of competing resource and other public interests in the 
Baker Project relicensing. This process produced a consensus of all active, interested 
participants in the Baker ALP on protection, mitigation and enhancement measures 
(captured in the Proposed License Articles) for the Project that address aquatic 
resources, terrestrial resources, cultural resources, recreation and aesthetic resources, 
flood control storage, and hydropower generation, as required by Sections 4(e), 10(a), 
10(j), and 18 of the Federal Power Act. The Parties submit that the Settlement is fair 

1 At the time of the UCA, Skagit County was the only active participant in the Baker ALP 
that had not been part of the consensus. However, the Settlement represeiJ.ts the consensus of all 
active participants in the Baker ALP, including Skagit County. 

11130/04 



and reasonable and in the public interest within the meaning of Rule 602, 18 C.F.R. § 
385".602(g)(3). The settling parties include federal and state resource agencies, Indian 
tribes, national and local non-governmental organizations, municipalities and other 
governmental subdivisions of the state, and an individual citizen. 

The Parties intend that the Settlement supersede any inconsistent prior filings 
by the Parties in this proceeding, including previous comments, recommendations, 
terms, conditions, or prescriptions filed by the Parties. The Parties may file revised 
comments, recommendations, terms, conditions, and/or prescriptions consistent with 
the Settlement 

This Statement provides a framework for understanding the outcome of the 
Baker ALP, which is detailed in the Settlement. Nothing in this Statement is intended 
to modify the terms of the Settlement. Any conflict between the language in the 
Settlement and this Statement should be resolved in favor of the Settlement. This 
Statement should not be used to interpret Settlement terms. The Settlement should be 
read and evaluated as a stand-alone proposal that supersedes the proposals in PSE's 
Application for a New License. 

C. SETTLEMENT PROCESS COMPLETION 

Since relicensing discussions began in the Spring of 2000, PSE has coordinated 
a collaborative process (the Baker ALP), which was approved by FERC in 2001, with 
the hope of achieving a collaborative, consensus-based settlement for the relicensing 
of the Project, as outlined in PSE's April 28, 2004 letter to the Commission submitted 
with its application. For more than four years, the participants of the ALP have 
invested significant time and resources actively participating in negotiations regarding 
the relicensing of the' Project Since the Application was submitted, resource worlQng 
groups, the Baker Legal.Working Group, and the Baker Policy Team continued to 
meet and, through collaborative efforts of all·of the parties, have been able to arrive at 
a final comprehensive settlement agreement All settling parties worked diligently to 
meet the agreed November 30, 2004 deadline for submission of this Settlement to 
FERC, having to balance a number of competing demands. In particular, since June 

, 2004, the parties haye attended over 30 days of full-day work sessions to achieve the 
goal of submitting a comprehensive settlement agreement. The Settlement includes 
provisions to implement its terms, addresses how the settling parties will play an 
ongoing oversight role in PSE's license implementation, and provides a framework for 
facilitating ongoing communication and collaboration among all of the parties. 

D. THE SETTLE:MENT 

The Settlement is comprised of two parts: the general provisions contained in 
the body of the agreement, and the appendices. 

-2- 11130104 
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1. General Provisions. 

The body of the Settlement contains: a list of all of the parties; a set of defined 
t~; an implementation section relating to various pre- and post-license issuance 
issues; a decision-making and dispute resolution section relating to the parties' 
commitment to work together to resolve any :future disputes; a section defining 

, remedies available to the parties if the new license is inconsistent with the settlement; 
ongoing access to administrative and judicial reinedies and license enforcement, and 
party withdrawal provisions; and, finally, a general conditions and limitations section 
that sets forth parties' ongoing legal obligations, reservations of authority, reserved 
rights, and other general provisions. . 

2. Appendices. 

There are two appendices, the first pertaining to all parties and the second 
containing an agreement that includes only PSE and Skagit County. 

Appendix A contains a comprehensive set of Proposed License Articles that 
the parties intend FERC to adopt without modification. Section 2.4 of the Settlement 
acknowledges that it will not be inconsistent with the Settlement (a defined term in 
the Settlement) for FERC to include license articles in the L-Form (as defined by 18 
C.F.R. § 2.9) or to include reservations of authority. The Proposed Articles include: 
Articles 101-110,401,505, and 602, which address, generally, aquatic species, water 
quality, flood control and other reservoir management issues; Article 201 addresses 
cultural resource issues; Articles 301-318 address recreational and aesthetic resource 
issues; Articles 501-517 address terrestrial species and habitat issues; and Articles 
601-603 address license implementation issues. A slightly more detailed justification 
statement for each article is attached as an appendix to this Statement. The parties 
reserve the right to file additional, prepared supplemental details consistent with the 
settlement as deemed necessary or appropriate following submission of the 
Settlement. 

Appendix B contains a two-party agreement between PSE and Skagit County 
relating to cooperation and support efforts for additional flood control measures. 

E. ANALYSIS SUPPORTING SETTLEMENT 

This Settlement relies on various documents, studies, and analyses developed 
, during the Baker ALP, including, but not limited to, the Preliminary Draft 
Environmental Assessment ("PDEA") issued April 30, 2004 for the Project (FERC 
Accession Nos. 20031003-0208, 20031003-0211, 20031003-0212, 20031003-0214), 
and any documents filed with respect to the application for the new license for the 
Project. Studies that were prepared since the submission of the PDEA that were 

-3- 11130/04 
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relied on, in whole or in part (and will be referred to or referenced in the revised 
PDEA due January 30, 2005) include: 

Study # Title 

R5 Aesthetic / Visual Resources Study 

R9 Electronic Monitoring 

Rll /15 Recreation Capacity and Suitability Analysis (Rll) and Recreation Trail Analysis (R15) 

R12 Dispersed Site Inventory Study 

R13 Recreation Visitor Survey Study 

R16 Recreation Needs Analysis 

Study # Title 

A02 LB River Habitat Mapping 

A05 Water Quality Sampling 

A09a Skagit River Flow and Habitat Assessment 

A09b Salmonid Redd Selection and Maintenance in the Middle Skagit River in Response to River 
Fluctuations 

A09c Distribution, Timing and Depth of Salmonid Redds 

A09d Distnbution and Timing of Juvenile Salmonids 

Al5 UB Delta Scour 

A16 Lower Baker River Alluvial Fan Assessment 

A24 Hydrologic and Geomorphic Analysis 

A25 Unnatural Predation 

R-A37 Without Project Alternative (evaluation of Aquatic & Riparian Habitat) 

R-A38 Bull Trout Population Assessment & Risk Analysis (partially complete) 

The parties to the Settlement concur that the'record developed to date in this 
proceeding, as well as the additional analyses listed above, supports the Proposed 
License Articles contained in the Settlement. Each Proposed License Article was 
based upon a thorough review of the technical data available or produced as a part of 
the Baker ALP. The record prepared and filed to date provides a compelling basis on 
which to approve the Settlement and incorporate the Proposed License Articles in a 
new license for the Baker Project. By using the Commission's alternative licensing 
procedures, all interested parties had the opportunity to participate in the development 
of the record, development in the studies that were performed, and cooperative 
scoping for environmental review ~d preparation of the PDEA. PSE established a 
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publicly accessible website for the Baker Project that posted all available and non
confidential information and studies. In addition to the meetings of the technical 
working groups, public meetings and all-participant meetings were conducted to keep 
all interested parties informed throughout the collaborative process. The success of 
the collaborative process was due in large part to the shared technical knowledge and 
open communication among all interested parties that allowed for the parties to reach 
solutions based on sound science. 

-5- 11130/04 



Explanatory Statement Appendix 

Proposed Article Justification Statements 

Aquatics Articles 

a. Article 101- Fish Propagation 

Rationale tor Action: The fish propagation and enhancement programs and 
facilities section is a :firm commitment to equitably address compensation for 
continuing impacts of the Project on salmonid species. 

These measures are in accord with three general principles: 

• p!oven low impact methods. 

• Successful and efficient supplementation methods. 

• Sufficient magnitude to support the need. 

These measures, are based on the proposition that these programs and facilities 
shall provide the number of outmigrants necessary to support the subbasin fishery 
resource. The supplementation programs in aggregate with the Habitat Enhancement, 
Restoration and Conservation (HERC) Fund are designed to address.Project effects 
going forward. 

b. Article 102 - Aquatics Reporting 

Rationale tor Action: 

This article requires comprehensive reporting of all measures pertaining to 
aquatic species. 

c. Article 103 - Upstream Fish Passage Implementation 
Plan ' 

Rationale tor Action: The Project interrupts connectivity of migrating fish 
species to upstream locations. The Project, therefore, needs to provide means of 
access to migrating fish for connectivity. To address this issue, a Fish Passage 
Technical Working Group (FPTWG), composed of experts in the field of fish passage 
from federal and state fisheries agencies and private companies, was convened to " 
evaluate any concept potentially available to pass fish, including volitional and 
assisted facilities and programs. After careful, deliberate, and extensive review of a 
wide range of volitional and assisted passage options, documented by a number of 
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Technical Memoranda, the FPTWG agreed on a proposed facility concept for Lower 
Baker for upstream migration utilizing a trap and ·haul concept similar to existing 
programs but requiring substantial modification to existing facilities including sorting 
capability. The proposal satisfied the interests of the parties and, while not final in 
design, is sufficiently detailed to constitute resolution of the issue of access above the 
Project. 

d. Article 104 - Connectivity Between Lake Shannon and 
Baker Lake 

Rationale for Action: The Project interrupts connectivity of aquatic species 
within the Baker system and isolates streams tributary to Lake Shannon reservoir and 
the lower Baker River and the Skagit River. The Project, therefore, needs to provide a 
means of access to fish for connectivity. The FPTWG, composed of experts in the 
field offish passage, extensively reviewed a wide range of volitional and assisted 
passage options. The trap and haul option selected for upstream migration bypasses 
Lake Shannon and, therefore, may isolate species desiring to migrate upstream past 
the Upper Baker Development or into Lake Shannon. The FPTWG sought to address 
the need of connectivity associated with populations isolated by Upper Baker Dam 
between Baker Lake and Lake Shannon. The FPTWG made provision for 
investigation of facilities and/or programs for other species' population connectivity 
needs within the basin. 

Ecosystem need for connectivity between populations segregated for many 
years may be important Connectivity to co-mingle these populations can be achieved 
in a variety of ways apart from passage facilities per see Therefore, the proposal for 
sequential development of programs and/or facilities constitutes a reasonable and 
prudent approach. 

e. Article 105 - Downstream Fish Passage 
Implementation Plan· 

Rationale for Action: The Project interrupts connectivity of migrating fish 
species to downstream locations. The Project, therefore, needs to provide a safe and 
efficient means of egress to migrating fish for connectivity. The floating surface 
collector was selected as the downstream fish passage facility after extensive review 
of a wide range of volitional and assisted options by the FPTWG, composed of 
experts in the field of fish passage. 

Recent migratory investigations indicate that existing attraction barge facilities 
at Upper Baker are an effective means to address fish passage. However, the existing 
technology is over 50 years old, and major advances in understanding and technical 
capability have been developed in the ensuing years. Moreover, conventional passage 

-7- 11130/04 



technology, well suited for rivers with flowing water, is not readily applicable to 
fluctuating deepwater reservoirs. It is unknown whether conventional passage 
technology would work successfully in a deep reservoir with fluctuating levels and 
intermittent operation, or if it would work better than existing technology. 

Improvements in the technology are clearly available to address many if not 
most of the dissuasive features of the existing fish passage facilities. It is appropriate, 
therefore, to build on the Solid foundation of existing knowledge and successful 
technology combined with the potential benefits of prototype facility investigation to 
develop passage technology appropriate for deep reservoir migration patterns and 
consistent with ,other resource uses. Therefore, the proposal for sequential 
development of programs and/or facilities constitutes a reasonable and prudent 
approach. 

f. Article 106 - Flow Implementation 

Rationale for Action: The Baker Project has the ability to control most flows 
originating from the Baker basin, except when the Baker River exceeds the storage 
capacity of the Project or when the project is under the direct control of the Army 
Corps of Engineers for flood control operations. Operation of the Project under the 
proposed license will alter flow in the lower Baker River and the Skagit River 
downstream of the Project The proposed action modifies the timing and duration of 
most hydraulic and hydrologic relationships downstream of Lower Baker Dam., Flow 
alterations affect physical habitat and food production for all aquatic species. 

Rapid reductions in streamflow (downramping) downstream of hydropower 
dams have been documented to cause direct and indirect mortality to juvenile fish. 
Downramping regulation and minimization of flow fluctuation amplitude significantly 
reduce the resultant mortality and loss to the public fishery resource. 

Amplitude is a significant factor correlated with fish and redd stranding during 
downramps, independent of downramping rate restrictions. Large amplitude flow 
fluctuations cause massive reductions in stream channel wetted perimeter that move 
suitable habitat a large horizontal distance, leaving both juvenile and adult fish, 
stranded in potholes and side channels that subsequently drain. 

The flow regime established in this article addresses the concerns for 
protection of habitat and aquatic species in relation to the capacity of the Baker 
Project to influence such conditions in the Skagit River. The additional generation 
capacity will permit the Project to achieve the Washington state downramping 
guidelines. The modeling efforts using Hydrops (a model developed specifically for 
the Baker Project) allowed the development of an instream flow regime below the 
Project that provides for adequate fish protection and economical Project operations. 

-8- 11/30104 

:1 
[I 

1 
fl 
'1 
J 
1 
1 
I 
I 
'I 
~I 

:1 
1 
'I 
I 
,I 
:1 
:1 



.. I :· 

I 
l 
I~ 

I; 
Ij 

l~ 

t' 
[ 

I. 
I
'

t 
I 

I)· 
I? 
Ii 
[ 

I: 

l· 
I , 
I~ 

g. Article 107 - Flood Storage 

Rationale tor Action: Skagit County desires to increase the secured capacity 
flood storage emanating from the Baker Project. This article authorizes enhanced 
flood control measures to reduce the risk of flooding for the general welfare, public 
health and safety of the citizens of Skagit County and generally in the Project area. 
The amount of increased flood storage is designed to assist in achieving the County's 
goal for flood control in the Skagit River system. 

h. Article 108 - Gravel 

Rationale tor Action: The downstream movement of most sediment, including 
all bedload (cobble and gravel), is blocked by the Baker Project. At present only a 
portion of the Baker River's suspended sediment load passes the Project This action 
will periodically assess conditions of sediment supply in the Skagit River combined 
with a commitment to implement gravel augmentation when and if the need for such 
an action is identified. 

i. Article 109 - Large Woody Debris 

Rationale tor Action: Most downstream movement of large woody debris 
(L WD) is blocked by the Project Upstream of the 'Project, L WD does not flow 
downstream except during flooding events. 

J 

The development and implementation of the Large Woody Debris 
Management Plan would provide for collection of wood from the Baker system, and 
for utilization both within the Project area and for transport around the Project, 
downstream to locations in the Skagit system. The amount and size of wood that 
couId be collected and transported around the Project was determined by an 
assessment of wood cmrently in or available to the Baker Project area. L WD 
collected annually at the Project would be used to benefit aquatic and riparian 
ecosystems, with associated terrestrial benefits, in the Baker and Skagit River 
watersheds. . 

j. Article 110 - Shoreline Erosion 

Rationale tor Action: Shoreline erosion occurs naturally in lakes and rivers as 
waves and flow dislodge material on the bed and banks. This action may be 
exacerbated by periodic inundation and drawdown of a power reservoir. This 
measure has been proposed to address key points of erosion on the shoreline that may 
endanger infrastructure, recreation sites, important cuItura1Ihistorical sites, 
aesthetic/ecological sites (terrestrial, aquatic, water resources) or other 
environmentally sensitive areas during the term of the license. 
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2. Cultural Resources Article 

a. Article 201 - Programmatic Agreement 

Rationale for Action: The Historic Properties Management Plan (HPMP) 
outlines cultural resources programs and measures for compliance with FERC 
regulations and other federal and state law, including the National Historic 
Preservation Act (NHP A), the Archaeological Resources Protection Act, the Native 
American Graves Protection and Repatriation Act, and the American Indian Religious 
Freedom Act. The HP:MP describes how PSE will carry out its NHP A Section 106 
responsibilities for the Project, including the review and consultation process to avoid, 
minimize, or mitigate the potential adverse effects to historic properties from Project 
undertakings. 

3.· Recreation Articles 

a. Article 301- Recreation Management Report 

Rationale for Action: This article requires comprehensive reporting ofall 
measures pertaining to recreational activities that are implemented by the licensee 
during the term of the license. 

b. Article 302 - Aesthetics Management 

Rationale for Action: FERC regulations require that a license application for 
an existing project address protection of recreational and scenic values of the project 
and identify measures proposed to ensure that the project blends, to the extent 
possible, with the surrounding environment. The Aesthetics Management Plan 
(AMP) to be developed under this article would coordinate landscaping, oversee 
painting of equipment, enhance views of the reservoir, and improve facilities to 
reduce visual effects of the Project. 

c. Article 303 - Baker Lake Resort Redevelopment Plan 

Rationale {or Action: . The location of the Baker Lake Resort represents a 
desirable setting for a campground on Baker Lake. Due to the short water-related 
peak recreation s~on in western Washington, the resort is not a viable business 
under its current operation. Redeveloping this site to a development level #3 USFS 
campground would retain overnight recreation activities while better addressing 
seasonallak~front campground demand. . 
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d. Article 304 ~ Baker Reservoir Recreation Water Safety 
Plan 

Rationale tor Action: Compliance with FERC regulations requires licensees to 
consider and address safety issues related to project facilities and operations.' Baker 
Lake and Lake Shannon are Project features that attract recreational enthusiasts. A 
water safety management program oriented toward increasing awareness of potential 
hazards, delineating designated swimming areas, and providing water safety 
information displays could decrease recreational accidents on the lakes. 

e. Article 305 - Lower Baker Developed Recreation 

Rationale tor Action: Lake Shannon is a FERC-licensed hydroelectric project 
reservoir. Recreational activity on the reservoir and the immediate smtounding areas 
is currently"available, although most public access is only across private land, and is 
somewhat constrained by topographical and geologic features of the smrounding 
environment. Current recreational access does not provide for boat access to support 
additional recreational activities. FERC requires licensees to provide for reasonable 
public access to project reservoirs for recreational purposes. Proposed Article 305 
seeks to provide legal access to Lake Shannon and provide for a more manageable 
level of recreational facilities, including the development of a ·small boat access site, 
to sustain the varied recreational activities that occur on or near the reservoir. 

f. Article 306 - Upper Baker Visitor Inform3;tion 
Services Funding 

Rationale tor Action: Effective visitor information services are an important 
and necessary component of a successful recreation management program, which is 
provided through this article. 

Visitor feedback through relicensing survey studies indicates a desire for 
increased information about recreational opportunities, safety/regulatory information 
and services provided in the Baker Lake area. An effective summer visitor 
information services program will be provided through off-site orientation, on-site 
staffing support during peak use periods, and development of a small visitor 
information facility as recreationists enter the upper Baker basin. 

g. Article 307 - Upper Baker Visitor Interpretative 
Services Funding 

Rationale tor Action: Visitor feedback through a visitor survey study also 
indicated a desire for more and/or better interpretive opportunities in the Project area. 
Broader based surveys and agency recreation plans typically identify growing 
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participation and interest in interpretive programs. Effective interpretation of local 
resources and history, including use of National Forest System land for hydroelectric 
power production, is an important and necessary component of an integrated 
recreation management program that provides a full range of services to visitors, 
which is provided through this article. 

h. Article 308 - Dispersed Recreation Management 
Funding 

Rationale for Action:' Baker Lake is a Project feature that provides an 
attraction and opportunity for a variety of recreational activities. Dispersed camping 
along the reservoir and in the surrounding areas is currently available on lands where 
the management regime permits this practice. Dispersed camping is a recreation 
opportunity that is valued by a segment of the user public. Current dispersed 
recreation practices can result in undesirable health, safety and aesthetic conditions 
for the users as well as damage to natural resources. This measure presents an 
opportunity for improving the quality of recreational experiences associated with 
these sites and providing improved protection for visitors and resources. 

i. Article 309 -Bayview Campground Rehabilitation 
Funding 

Rationale for Action: Baker Lake is a Project feature that attracts recreational 
interest and activity. Bayview Campground is adjacent to Baker Lake and was 
originally planned for development as a large-capacity campground to make use of 
the recreational opportunities available on this Project feature. Redevelopment of the 
campground will supplement the existing developed recreation capacity and 
contribute to meeting expected future demand 

j. Article 310 - Upper Baker Trail and Trailhead 
Construction Funding 

Rationale for Action: Baker Lake is a Project feature that attracts both day use 
and overnight visitors to the area. Trail systems associated with developed sites on 
this feature provide a limited range of opportunities for trail-based recreation. The 
opportunity for developed site users to take short walks or hikes without driving to 
other locations would be a desirable improvement The addition of non-motorized 
multi-use trails will not only add to the current trail capacity in the basin, but also 
~erve currently unserved or under-served user groups. ' 
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k. Article 311- Lower Baker Trail Construction 

Rationale for Action: Lake Shannon is a Project feature that attracts visitors to 
the Project area. Other Project features in the vicinity, including fish handling 
facilities and the Lower Baker Dam, are also public attractions. The construction of a 
multiuse trail in this area would add to the recreational opportunities in the vicinity of 
the Lower Baker Development, and provide a low-elevation, early season, recreation 
opportunity. 

I. Article 312 - Developed Recreation Monitoring and 
Funding 

Rationale for Action: Baker Lake is a Project feature that attracts recreational 
interest and activity. In the future, demand for camping is expected to exceed the 
capacity of existing campgrounds at Baker Lake. Development of additional 
overnight capacity in the Project area will supplement the existing supply and help 
accommodate expected future demand. 

m. Article 313 - Upper Baker Developed Recreation 
Maintenance Funding 

Rationale for Action: Baker Lake is a Project feature that attracts recreational 
interest and activity. Horseshoe Cove, Shannon Creek, Panorama Point, and Maple 
Grove campgrounds are located on the lake and were developed to make use of the 
recreational opportunities created by this Project feature. Bayview Campground and 
the Baker Lake Resort may achieve a.similar level of development at some future 
time. Funding to absorb a portion of the operational expenses incurred at these sites is 
an appropriate means of addressing management costs resulting from meeting 
recreational demand associated with the Project. 

n. .Article 314 - Upper Baker Trail and Trailhead 
Maintenance Funding 

Rationale for Action: Baker Lake is a Project feature that attracts day and 
overnight recreational enthusiasts. Many of these users engage in multiple activities 
during their visits to the area. A certain percentage of current and future trail use, 
which appears to vary among the different trails in the upper basin, is attributed to .this 
user group. Funding for trail and trailhead maintenance is an appropriate means of 
addressing the needs of the trail users. 
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o. . Article 315 - Lower Baker Trail Maintenance 

Rationale for Action: Maintenance activities to trail section(s) created as part 
of proposed Article 311 are provided to ensure the functionality of any trail section(s) 
constructed for the term of the license. . 

p. Article 316 - USDA-FS Forest Road Maintenance 
Funding 

Rationale for Action: The continued presence of the Baker Lake represents an 
appealing destination for recreationalists. This presents a need to provide access for 
land and water-based activities at developed facilities and appropriate dispersed areas 
for current and potential users through the term of the license. Additiona1ly~ Project 
personnel utilize these roads to carry out their operations and maintenance 
responsibilities. 

q. Article 317 - Access to Baker Lake 

Rationale for Action: Since the construction of the Upper Baker D~ public 
access to the east side of Baker Lake has been available across the .top of the dam. 
This article allows for this use to continue through the term of the new license. 

r. Article 318 - Law Enforcement 

Rationale for Action: Baker Lake is a Project feature that attracts substantial 
numbers of recreational users. The northern reaches of the Baker River basin that lie 
within Whatcom County are physically isolated from the County as a whole. 
Consequently, maintaining an adequate law enforcem~t presence and rapid 
emergency response in the Baker River basin is essential to public safety and the 
maintenance of an acceptable social environment for recreational visitors. 

4. Water Quality Article 

a. Article 401 - Water Quality 

Rationale for Action: The Project is required to comply with applicable water 
quality standards required by the Clean Water Act (CW A) in accordance with the 
water quality certification (WQC) to be issued by Washington State Department of 
Ecology (Ecology) under section 401 of the CW A. This article confirms this 
compliance, describes certain numeric parameters considered as of the date of 
settlement, and addresses certain plan requirements. 
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5. Terrestrial Articles 

a. Article 501 - Terrestrial Resource Management Plan 

Rationale for Action: This article would incorporate the planning, 
monitoring and reporting aspects of most other terrestrial resource articles into a 
single reporting document for clarity and consistency. The plan would develop 
objectives and establish habitat needs to guide management on Project wildlife 
habitat lands through the term of the next license. 

b. Article 502 - Forest Habitat 

Rationale for Action: The objective of this action is to protect and enhance 
deciduous forest habitats of the types and amounts that could develop within the 

- areas now occupied by the Project reservoirs if the Project were not relicensed. This 
action is intended to provide a ha:bitat type that is in short supply (deciduous forest), 
in the Baker basin, and elsewhere throughout the Puget Sound lowlands and valleys. 
Management to protect or enhance this habitat type would be expected to benefit a 
number of plant and animal species that are restricted and/or unique to these habitats 
at low elevation. The OregonIW ashington Bird Conservation Plan identifies 
deciduous riparian habitats as a conservation priority in the Puget Sound lowlands 
and valleys. Five of seven birds are identified as focal species for deciduous 
riparian habitats in the Puget Sound lowlands and valleys that are affected by the 
Baker Project. Two of these, willow flycatcher and Swainson's thrush, are priority 
species for the physiographic area. Additional benefits to these species would be 
accomplished by Article 505. 

c. Article 503 - Elk Habitat 

Rationale for Action: The Nooksack Elk Herd is an important resource 
associated with the Project area. The Project has been managed to provide 
recreational, aesthetic and spiritual opportunities to the public and Indian tribes. 
The size of the herd has decreased considerably over the past 15 years, and the 
reason(s) for the decline are the subject of a number of studies. Foraging habitat is a 
limiting factor for the herd. The recent dramatic decline of commercial ,timber 
harvest on most lands within the range of the herd has decreased the amount of 
early-seral forest, which is an important source of forage for elk in western 
Washington. While non-federal lands in the range continue to be clear-cut 
harvested at regular intervals, the use of herbicides and other practices to achieve 
rapid forest crown cover result in these areas providing limited forage. 

The Project has the potential to affect elk in two ways. First, the Project 
occripies land that might otherwise provide potential habitat for elk if the Project 
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were not relicensed. Second, human activity associated with the Project can disturb 
elk and displace them (temporarily or permanently) from otherwise suitable habitats 
surrounding the Project This proposed action addresses both potential effects of the 
Project by ensuring a stable soUrce of foraging habitat Haoitat and funding targets 
were determined by calculating the amounts of habitat that could become available 
in the Project area if the new license were not issued. . 

The spatial distribution of elk foraging habitat is also important If land 
acquisition was limited to onsite habitat, there would be two large blocks where the 
reservoirs now exist. In order to use these habitats, elk would have to concentrate in 
those areas, a behavior they normally exhibit only during the fall and winter. 
Consequently, local elk would not be able to make optimal use of the habitat during 
the spring and summer. Hiding cover (dense brush and/or trees taller. than elk) 
would also be limited due to the large sizes of forage patches, so portions of the 
patches would go unUsed even during the fall and winter. This action item will 
allow for foraging habitat to be located throughout the Baker River and Nooksack 
River basins, in locations and patch sizes designeq for optimal utilization by elk. 

Ensuring the availability of elk forage over the term of the new license will 
make a significant c~ntribution to the long-term sustainability of the herd. This 
action will contribute significantly to the long-term maintenance of the Nooksack 
Elk Herd by ensuring a stable source of foraging habitat 

d. Article 504 - Wetland Habitat 

Rationale tor Action: Surveys of potentially suitable amphibian breeding 
habitat in the spring of 2002 found that a significant amount of amphibian 
reproduction occurs within the drawdown zone of both reservoirs. Changing water 
levels can have significant impacts on amphibian reproduction, eliminating 
substantial portions of the annual reproduction effort. During the reservoir 
drawdown, isolated ponds within the drawdown zone provide attractive 
reproductive habitat for a wide variety of amphibians. Lack of suitable habitat in 
the Project vicinity may encourage significant migrations to the reservoirs and these 
isolated ponds. 

Habitat and funding targets were determined by calculating the amounts of 
habitat that could become available in the Project area if the new license were not 
isSued. The area of potential wetlands in both Project reservoirs under a no future 
flood control scenario was averaged over a 50-year analysis period. The wetlands 
within the reservoirs are present, but have reduced value due to seasonal 'inundation. 
This article provi~es wetland habitat for wetland-and riparian-dependent species. 
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the Baker River basin. Extensive research on the impacts of reed canarygrass has 
docuinented that competition between Carex flava and reed canarygrass is 
occurring, and is considered the principal threat to maintaining the viability of 
Carexflava in the Project area. However, while control of these invasive species is 
important, it is generaIIyconsidered experimental for large-scale' implementation. 
Development and implementation of a management plan is proposed for the 
'protection of this species by addressing this threat and providing for monitoring and 
evaluation of the species in the area to ensure the viability of these populations. 

k. Article 511 - Decaying and Legacy Wood 

Rationale for Action: The Baker River basin supports at least eight species of 
primary cavity nesters, 28 species of secondary cavity nesters, 48 species that breed, 
travel, rest and/or forage on logs, and 41 species that nest and/or forage primarily on 
large live trees. Commercial forestry, agriculture and development, including the 
Project, in and around the Baker basin have substantially reduced the availability of 
these habitat features on the landscape. This article provides decaying wood (snags 
and logs) and legacy wood (residual large live trees, snags and logs), which support 
habitat elements that are important to many species, and essential to some. 

I. Article 512 - Bald Eagle Night Roost Surveys 

Rationale for Action: The goal of this action is to identify bald eagle 
communal winter night roosts in the vicinity of the Baker Project area and in the 
Baker River watershed. PSE will provide those data to the appropriate landowners 
and regulatory agencies to assist in the protection of those sites. 

m. Article 513 - Bald Eagle Management Plans 

Rationale for Action: The bald eagle is listed as a threatened species in 
Washington by both the USFWS and WDFW. Current state and federal 
management plans often do not address all the habitat needs of the species. 
Additional habitat protection for nesting and roosting bald eagles provided by this 
action will have positive effects on the population of bald eagles in the Baker River 
watershed. 

n. Article 514 - Use of Habitat Evaluation Procedures 

Rationale for Action: Monitoring the implementation of the license is 
necessary to determine whether the goals and objectives of the individual articles 
are met, through periodic assessments of habitat quantity and quality, using Habitat 
Evaluation Procedures, or another appropriate methodology selected in consultation 
with the Terrestrial Resources Implementation Group (TRIG). Monitoring is 
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intended to assist resource managers in determining the current conditions of lands 
acquired to assess site management needs and the success of management activities 
over the term of the license. 

o. Article 515 - Late Seral Forest Growth 

Rationale for Action: Portions of Baker Lake reservoir are bordered by late
seral coniferous forest that is nesting habitat for the northern spotted owl and the 
marbled murrelet The habitat edge created at the interface of the reservoir and the 
late-seral forest may increase the risk of predation by great homed owls (Bubo 
virginianus), goshawks (Accipiter gentillis) and Corvids (ravens, crows andjays). 
This action is intended to compensate for any such edge effects by reducing similar 
edges between late-seral forest and young forest, and to accelerate late-seral stage 
forest growth, in select areas that were clear-cut harvested and planted by the USFS 
in the late twentieth century. . 

p. Article 516 - Mountain Goats 

Rationale for Action: The mountain goat population in the Baker River 
watershed is depressed, and reductions in the value of summer habitat has been 
proposed as a contributing factor. Based on local studies of mountain goat reactions 
to hikers, the value of summer habitat (subalpine shrubs and grasses) has decreased 
because goats are using portions of the habitat less than. they would otherwise due to 
the presence of hikers. Based on studies conducted during relic ensing, mountain 
goat summer range in the Baker River watershed is being impacted. The 
enhancement program would provide additional summer forage habitat away from 
established hiking trails and areas of heavy off-trail use by humans, 

q. Article 517 - Grizzly Bear Road Management 

Rationale fOr Action: The Baker Project area is withiri the North Cascades 
Grizzly Bear Recovery Area. The Baker Bear Management Unit ("BMU") currently 
has reduced spring and early summer habitat value due to high levels of human 
activity in the basin and a reduced area of spring and early summer forage along the 
Baker River that is occupied by the Project. 

Because grizzly bear use habitats within 113 mile of roads is 47% as much as 
habitats unaffected by roads, the value of habitats within Y2 mile of roads can be 
improved by eliminating motorized use. This article will provide resources to 
address improving spring and summer habitat needs by closing roads near important 
habitats in the Baker BMU. 
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e. Article 505 - Aquatic Riparian Habitat Protection, 
Restoration and Enhancement Plan 

Rationale tor Action: Due to fluctuations of the reservoirs, functional riparian 
habitat near the Project is present only at the upper end of Baker Lake and along the 
lower Baker River below Lake Shannon. There is a shortage of this critical habitat 
type that benefits listed anadromous and terrestrial species, as well as other aquatic 
and terrestrial species within the watershed. The only other riparian habitat is 
primarily associated with tributary streams, which in most cases are small, with a 
steep gradient and a rather poorly developed riparian zone. 

Although wetland and riparian habitat combined account for only a small 
percent of the total area, a disproportionately large number of common and special 
status species occur in these communities. Avian species are observed in riparian, 
wetland, and shoreline areas far more than in any other habitat type represented in 
the Project area. 

An Aquatic Riparian Habitat Protection, Restoration and Enhancement Plan 
(ARP) will be developed to identify actions to protect and enhance low-elevation 
bottomland ecosystems in the Skagit River basin, which includes the Baker River 
sub-basin, that have habitats similar to those which might be available if a license 
were not issued to the Project. This measure will allow for the acquisition of 
important riparian habitat in or near the Baker basin to improve and enhance that 
habitat to meet basin objectives for fish and wildlife resources. 

. f. Article 506 - Osprey Nest Structures 

Rationale fOr Action: Lake Shannon supports a relatively stable population of 
osprey that rely on artificial nesting platforms due to. the limited availability of 
natural nest structures. The persistence of the osprey population at Lake Shannon 
will depend, at least in the short term, on the presence of natural or man-made 
structures. Currently, PSE maintains nine man-made nesting structures on Lake 
Shannon, with several of them being used annually. Measures required in this 
article will maintain this program. There are also three natural osprey nests on Lake 
Shannon, but rarely are they all used in any given year. A limited number of 
additional natural structures are suitable for osprey nesting at this time along the 
reservoir. Many trees are tall enough, but lack dead or broken tops suitable for nest 
construction, and there are few suitable snags. Maintaining lOman-made nest 
platforms for the license period will allow for adequate nesting opportunities while 
natural nest trees and snags develop. Modifying an additional 10 trees will begin 
the process of osprey eventually switching from relying on artificial platforms to 
using natural nest platforms. 
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g. Article 507 - Loon Floating Nest Platforms 

Rationale for Action: Co~on loons are present on the Project reservoirs 
throughout the year, but they have never been observed nesting. Explanations fot 
the absence of loon nesting include the lack of suitable nest sites along the reservoir 
shorelines due to reservoir fluctuations, and the high levels of human activity on the 
reservoirs during the nesting season. Common loons elsewhere in North America 
have been prevented from nesting by ·fluctuations in lake water levels and human 
disturbance. Floating platforms have been used successfully to provide stable, 
secure nest sites~ The common loon is a Washington State Sensitive Species. If this 
measure is successful, it could increase the small population of breeding pairs in 
western Washington. 

h. Article 508 - Noxious Weeds 

Rationale for Action: Noxious weeds have negative effects on native plant and 
animal communities. Local, state and federal policies require the control of noxious 
weeds. The Project area has been invaded by a number of noxious weeds. For at 
least some of these weeds, the Project is a contributing factor'to their presence and 
spread in the Baker River basin. The effective implementation of noxious weed 
control plans for the Project area would reduce or avoid negative impacts to native 
communities, and would ~e consistent with regional noxious weed control policies. 

i. Article 509 - Plants of Special Status 

Rationale for Action: State and federal laws and policies require the protection 
of plants with special status due to their scarcity and/or susceptibility to human 
disturbance. The Project area has the potential to support a number of species of 
special status. Much of the existing Project area has been surveyed for those species 
and a small number of occurrences were documented. Specific management plans 
will be developed for thes~ locations, in accordance with state and federal 
guidelines. Areas of potential new Project activities (e.g., recreation developments, 
new generation facilities) will be surveyed an4 may require means and measures to 
address these species. This article will help ensure compliance with laws and 
policies governing plants of special status over the term of the new license. 

j.Article 510 - Carexflava 

Rationale (or Action: State and federal laws and policies require the protection 
of plants with special status due to their scarcity and/or susceptibility to human 
disturbance. The Project area supports the only known Carex jIava population in 
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6. Shared Resource (BRCC, Funding, and ADM) Articles 

a~ Article 601 - Baker River Coordbiating Committee 

Rationale forAction: The Baker River Coordination Committee ("BRCC") 
establishes a means of ongoing communication for Settlement implementation, 
oversight ofliceIl$e implementation by the Settlement signatories and their designated 
representatives, and a decision-making framework for issues that arise during license 
implementation. 

The BRCC will improve protection of ecological, cultural, and recreation 
resources by ensuring there is a high level of communication and coordination among 
parties to the agreement and PSE to implement the comprehensive protection, 
mitigation and enhancement measures provided for in the Settlement 
Implementation of the BRCC will likewise ensure that the collaborative processes and 
relationships developed during the settlement process will be maintained and 
continued during implementation of the requirements of the new Project license. 

b. Article 602 - Required Funding 

Rationale for Action: The funding article specifies many of the funding 
accountability provisions for PSE to meet during the term of the license, establishes 
the Baker Project funds, and describes how certain funding obligations are to be met 

The Baker Project funds are intended to offset existing or unforseen impacts on 
fish, wildlife, and cultural resources not otherwise addressed in other license articles 
and to provide for additional recreation development in the event there are 
unanticipated increases in recreation demand or development of new recreation uses 
related to the Baker Project The funds may also be used to implement alternative 
strategies for resource protection, mitigation and enhancement identified under the 
provisions of Article 603. Further purposes of the funds include, but are not limited 
to: 

• Increase anadromous fish populations and their habitat within the Baker 
River and Skagit basins pursuant to applicable goals and objectives;-

• Promote the objectives of the Northwest Forest Plan and other federal 
mandates; 

• Undertake actions for the enhancement, conservation, or restoration of 
presently unidentified cultural resources; and 
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• Encourage efforts to promote or enhance partnership opportunities, 
collaborative relationships with stakeholders, and community benefits. 

c. Article 603 - Adaptive Management 

Rationale fOr Action: This article confirms the co~tment ofPSE to consider 
alternative strategies for resource protection, mitigation and enhancement during the :1 
term of the license. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement 

This settlement agreement (Settlement) is entered by and among the Parties described in 
Section 1 of this Settlement as of November 30,2004 (Effective Date). 

RECITALS 

WHEREAS Puget Sound Energy, Inc. (PSE) owns and operates the Baker River Hydroelectric 
Project, FERC No. 2150, located in the State of Washington (the Project); and 

WHEREAS the Project is comprised of the Upper Baker Development, which is located in 
unincorporated Whatcom County, Washington and the Lower Baker Development, which is 
located in the Town of Concrete and in Skagit County, Washington; and 

WHEREAS PSE engaged interested parties in a collaborative, alternative licensing process 
approved by the Federal Energy Regulatory Commission prior to filing its license application 
to relicense the Project, which is set to expire April 30, 2006; and 

WHEREAS the parties to this Settlement have reached resolution of issues related to the 
relicensing of the Project, as descn"bed in this Settlement. 

1 PARTIES 

Pursuant to 18 C.F.R. § 385.602, the following parties enter this Settlement: Puget Sound 
Energy, Inc. (PSE); the United States Department of Agriculture, Forest Service (USDA-FS); 
the United States Fish and Wildlife Service (USFWS); the National Park Service (NPS); the 
National Oceanic and Atmospheric Administration, National Marine Fisheries Service 
(NOAA Fisheries); the Upper Skagit Indian Tribe (USIT); the Sauk-Suiattle Indian Tnoe 
(SSIT); and the Swinomish Indian Tribal Community (SITC); the Washington State 
Department of Ecology (Ecology); the Washington Department ofFish and Wildlife (WDFW); 
the Washington Department of Natural Resources (WDNR); Skagit County (SC); the City of 
Anacortes (Anacortes); the Town of Concrete (Concrete); the Public Utility District No.1 of 
Skagit County (Skagit PUD); the Interagency Committee for Outdoor Recreation (lAC); The 
Nature Conservancy of Washington (TNC); the North Cascades ConseIVation Council 
(NCCC); the North Cascades Institute (NCl); the Rocky Mountain Elk Foundation (RMEF); 
the Skagit Fisheries Enhancement Group (SFEG); the Washington Council of Trout Unlimited 
(W A Trout); and Bob Helton. Each will be referred to individually as a ''Party'' and 
collectively as the "Parties." The Upper Skagit Indian Tribe, the Swinomish Indian Tn"bal 
Community, and the Sauk-Suiattle Indian Tribe may be referred to as ''Tribe,'' or, collectively 
as the ''Tribes.'' 

Baker River Hydroelectric Project -1-
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2 INTRODUCTION AND DEFINITIONS 

2.1 Purpose and Scope 

The Parties have entered into this Settlement for the pmpose of resolving issues in connection 
with the issuance of a New License for the Project, as described in this Settlement. This 
Settlement is intended to establish PSE's obligations for the protection, mitigation.and 
enhancement of natural resources affected by the Project. It also specifies procedures to be 
used among the Parties to ensure the implementation of those obligations consistent with this 
Settlement, and with other legal and regulatory mandates, and to establish a framework for 
future collaborative efforts among the Parties during the term of the New License. For these 
purposes, the Parties agree that this Settlement is fair and reasonable and in the public interest 
within the meaning of 18 C.F.R § 3S5.602(g)(3). As part of the Settlement, the Parties request 
that FERC accept and inCOIporate, without material modification, as license articles in the New 
License all of the Proposed License Articles set out in Appendix A. 

2.2 Definitions 

"Section 4(e)" means Section 4(e) of the Federal Power Act, 16 U.S.C. § 797(e). 

"Section T' means Section 7 of the Endangered Species Act, 16 U.S.C. § 1536. 

"Section lOG)" means Section lOG) of the Federal Power Act, 16 U.S.C. § S03G). 

''Section 10(a)" means Section 10(a) of the Federal Power Act, 16 U.S.C. § S03(a). 

"Section IS" means Section 18 of the Federal Power Act, 16 U.S.C. § 81l. 

"401 Certification" means a Water Quality Certification issued by the State of Washington, 
Department of Ecology, pursuant to authority under Section 401 of the Federal Water 
Pollution Control Act, 33 U.S.C. § 134l. 

"ACOE" means the United States Army COIpS of Engineers. 

"Consensus" means the lack of objection to a proposal, as defined in Proposed License 
Article 601. 

"Consistent with the Settlement" means not Inconsistent with the Settlement as defined in 
Section 2.4. 

"Consultation," for purposes of this Settlement, means communication between PSE and other 
Parties as defined in Proposed License Article 601. 

"CWA" means the Clean Water Act, or the Federal Water Pollution Control Act, 33 U.S.C. 
§§ 1251 to 1387. 

Baker River Hydroelectric Project 
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"CZMA" means Coastal Zone Management Act, 16 U.S.C. §§ 1451 to 1465. 

"CZMA Consistency Determination" means a Coastal Zone Management Consistency Act 
Determination issued by the State of Washington, Department of Ecology, pursuant to 
authority under the CZIvfA. 

''Effective Date" means November 30, 2004. 

''ESA'' means Endangered Species Act, 16 U.S.C. §§ 1531 to 1544. 

''FERC'' or ''the Commission" means the Federal Energy Regulatory Commission, defined in 
16 U.S.C. § 2602. 

"Fish Resource Parties" means NOAA Fisheries, USFWS, WDFW, SSIT, SITC, and USIT. 

"Fish Co-Managers" means WDFW, SSIT, SITC, and USIT. 

''FP A" means the Federal Power Act, 16 U.S.C. §§ 791a to 828c. 

''Inconsistent with the Settlement" is defined in Section 2.4. 

"Joint Explanatory Statement" means the agreed separate explanatory statement required to be 
filed with the offer of settlement pursuantto 18 C.F.R. § 385.602(c). 

''Mandatory Conditions" means the 401 certification issued by Ecology, Section 4(e) 
conditions issued byUSDA-FS, and Section 18 fishwayprescriptions issued by NOAA 
Fisheries or USFWS. 

''New License" means the license issued by the Commission for the Baker River Hydroelectric 
Project, FERC No. 2150, following the expiration of the current license on April 30, 2006. 

''Notice'' is defined in Section 6.22. 

"Offer of Settlement" means the agreed FERC filing representing the Parties' formal offer of 
settlement to the Commission, filed pursuant to 18 C.F.R § 385.602, and as further defined in 
Section 3.1. 

"Party" or ''Parties'' is defined in Section 1. 

"PDEA" means the Preliminary Draft Environmental Assessment submitted by PSE to the 
Commission in conjunction with PSE's application for the New License. 

"Proposed License Article" means an article in the form attached hereto in Appendix A for the 
Commission's approval and incorporation into the New License. 
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The term of this Settlement shall commenc~ on the Effective Date and shall continue unless 
terminated as otherwise provided herein for the term of the New License, plus the term(s) of 
any annuallicense(s) that may be issued after the New License has expired. 

The Parti~s to this Settlement recommend that the term of the New License be up to 4S years. 
The Parties do not object to a term of 4S years or more. 

2.4 Definition of "Inconsistent with the Settlement" 

Inconsistent with the Settlement means any modification to, addition to, or deletion of a 
Proposed License Article in either the New License or any Mandatory Condition, or any other 
action by any Party, that materially reduces the bargained for benefits of the Settlement to a 
Party or otherwise materially adversely affects the interests of a Party. FERC; s modification to, 
addition to, or deletion of timely Mandatory Conditions that are Consistent with the Settlement 
shall be considered Inconsistent with the Settlement; provided that each Party reserves the 
right to contest the Consistency of such a condition as provided in Section 4.4. The Parties 
agree that FERC's inclusion of license articles in the L-Form (as defined by 18 C.F.R § 2.9) 
that are included in the New License, shall not be considered Inconsistent with the Settlement. 
The Parties further agree that PERC's inclusion of language in any license article reserving 
FERC's authority to require changes to implementation schedules, plans, or other 
requirements of any of the Proposed License Articles during the term of the New License or 
the inclusion in Mandatory Conditions of the issuing agency's authority to reopen its 
Mandatory Conditions, ~ not be considered Inconsistent with the Settlement. In the event 
that NOAA Fisheries, USDA-FS, USFWS, or Ecology includes a reservation of authority 
under any statute in a Mandatory Condition, and the reservation of authority is included as a 
condition of the New License, the inclusion of such reservation shall not be considered to be 
Inconsistent with the Settlement, provided that each Party shall be deemed to have reserved the 
right to contest the exercise of such reserved authority at any time in the future. 

3 IMPLEMENTATION 

3.1 PSE's Submission of Offer of Settlement to FERC 

Within 30 days after the Effective Date, PSE shall file with FERC an offer of settlement 
pursuant to Rule 602 (18 C.F.R § 38S .602) consisting of a fully executed copy of this 
Settlement, including all Exhibits and Appendices, and the Joint Explanatory Statement (Offer 
of Settlement). In the Offer of Settlement, PSE shall request that FERC incorporate the 
Proposed License Articles as conditions of the New License. PSE shall use reasonable efforts 
to obtain a FERC order approving this Settlement and issuing the New License in a timely 
manner. 

To the extent that any Proposed License Article requires PSE to implement any of its 
requirements prior to the issuance of the New License, and PSE takes an action or provides 
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funding prior to issuance of the New License, PSE shall not be required to perform the same 
action or provide the same funding following issuance of the New License and, if requested by 
PSE, any Party will confirm, in writing, the extent ofPSE's early implementation of the 
Settlement or New License pursuant to this Settlement 

3.2 Other Filings by Parties Prior to License Issuance 

The Parties concur with the Offer of Settlement and Joint Explanatory Statement filed with 
PERC in support of this Settlement. Any Party filing a recoIDIIlendation, condition, and/or 
prescription with FERC pursuant to that Party's authority under Sections 4( e), 10( a), 10(j), and 
18 of the FP ~ intends that the recommendation, condition, andlor prescription shall be 
consistent with the Proposed License Articles. SUbject to Section 6.2 of this Settlement, the 
Parties intend: (a) that any information, comments or responses to comments filed by the 
Parties with FERC, or in other fora, in the context of this relicensing proceeding will not be 
Inconsistent with this Settlement; (b) to use appropriate efforts to obtain a FERC order 
approving this Settlement and issuing the New License consistent with this Settlement in a 
timely manner; (c) to permit PSE to submit the Settlement in all proceedings required to 
implement it andlorrelated to the regulation of the Project, and to represent that the Parties 
support the Settlement's resolution of the issues connected to relicensing the Project; and (d) 
for each Party to express such support in any written or other communications in each such 
proceeding in which that Party participates. 

3.2.1 Relationship of Settlement to ESA Section 7 Consultation 

As of the Effective Date, consultation under Section 7 of the ESA has not been completed. 
Subject to Section 6.2, NOAA Fisheries and USFWS intend that the measures contained in this 
Settlement will be adequate to avoid jeopardizing the continued existence of listed species and, 
finther, will minimize any incidental take occurring as a result of Project operations for species 
presently listed as threatened or endangered. 

IfFERC adopts the Proposed License Articles as the proposed action, this federal action shall 
be the basis for a Section 7 consultation between FERC and NOAA Fisheries and USFWS, and 
any biological opinion relating to relicensing of the Project shall address and evaluate this 
federal action. FERC has designated PSE as its non-Federal representative for the purpose of 
preparing a draft biological assessment for early consultation related to the New License, 
pursuant to Letter Order, dated March 5,2001. PSE shall prepare this draft biological 
assessment based upon this federal action. 

3.2.2 Relationship of Settlement to Clean Water Act 401 Certification and Coastal Zone 
Management Act Consistency Determination 

As of the Effective Date, Ecology has not issued a 401 Certification or a CZMA Consistency 
Determination related to the Project Ecology believes, based on existing analyses and 
information, that the Proposed License Articles are consistent with Section 401 of the CWA. 

Baker River Hydroelectric Project 
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As provided in Section 6.3 of this Settlement, Ecology reserves its authority to issue a 401 
Certification in a manner consistent with applicable law, including any appropriate conditions. 

As of the Effective Date, Skagit County and the Town of Concrete have not issued a decision 
regarding the Project's consistency with the Shoreline .Management Act (SMA), to support 
Ecology's CZMA Consistency Determination, or any necessary permits under the SMA or the 
Skagit County Shoreline Management Master Program. Each of Skagit County and the Town 
of Concrete believe, based on existing analyses and information, that the Proposed License -
Articles are consistent with the Washington Shoreline Management Act and Skagit County 
Shoreline Management Master Program, subject to any necessary permits, including any 
appropriate conditions. As provided in Section 6.3, Skagit County and the Town of Concrete 
reserve their respective authority to issue a decision under the SMA and the Skagit County 
Shoreline Management Master Program in a manner consistent with applicable law. 

3.2.3 Relationship of Settlement to Magnuson-Stevens Fishery Conservation and 
Management Act (MFCMA) 

As of the Effective Date, consultation under the :MFCMA has not been completed. Subject to 
Section 6.2, NOAA Fisheries intends that the measures contained in this Settlement will be 
adequate to either avoid adversely affecting essential :fish habitat for those species regulated 
under a federal fisheries management plan, or will be adequate to comply with conservation 
measures recommended by NOAA Fisheries to avoid, rninitnjze, or otherwise offset potential 
adverse effects to essential :fish habitat. 

3.3 401 Certification and CZMA Consistency Determination 

3.3.1 Issuance of 401 Certification 

If Ecology issues an order providing certification under Section 401 of the CWA that is not 
Inconsistent with the Settlement, no Party will appeal the 40 1 Certification or support in any 
way any appeal of the 40 1 Certification by any Party or non-Party to this Settlement. 

3.3.2 Issuance ofCZMA Consistency Determination 

If Ecology issues a CZMA Consistency Determination under Section 307 of the CZMA that is 
not Inconsistent with the Settlement, no Party will appeal the CZMA Consistency 
Detennimrtion or support in any way any appeal of the CZMA Consistency Determination by 
any Party or non-Party to this Settlement. 
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3.4 Actions following License and Related Regulatory Approvals Inconsistent 
With the Settlement 

3.4.1 Mandatory Terms and Conditions Inconsistent with the Settlement 

If a Mandatory Condition is Inconsistent with this Settlement, this Settlement shall be deemed 
modified to conform to the inconsistency, unless a Party provides Notice to the other Parties 
that it objects to the inconsistency and initiates dispute resolution as described in Section 4 of 
this Settlement within 30 days after the date the Party receives Notice of the inconsistent 
condition and/or prescription. In the event that any Party must file an administrative or judicial 
appeal of the condition and/or prescription to preserve a Party's right to administrative or 
judicial appeal before commencing or completing the dispute resolution process descn'bed in 
Section 4 of this Settlement, any Party may, without commencing or completing the dispute 
resolution procedures, seek administrative or judicial review, if the Party asserts that the final 
condition, recommendation, and/or prescription is Inconsistent with the Settlement, provided, 
however, that the disputing Party will complete the dispute resolution procedures descn'bed in 
Section 4. 

3.4.2 Conditions of New License Inconsistent with the Settlement 

If the New License is Inconsistent with the Settlement, this Settlement shall be deemed 
modified to conform to the inconsistency, unless a Party provides Notice to the other Parties 
that it objects to the inconsistency and initiates dispute resolution as described in Section 4 of 
this Settlement within 30 days after the date of the PERC Order issuing the New License. If 
the disputing Party or Parties seek administrative rehearing or judicial review of the PERC 
order, the Party's request for rehearing or review shall constitute notice to the other Parties of 
the dispute. In the event that any Party must seek rehearing or judicial review to preserve a 
Party's right to appeal before commencing or completing the dispute resolution process 
described in Section 4 of this Settlement, that Party may, without commencing or completing 
the dispute resolution procedures, seek administrative rehearing or judicial review of the New 
License or any other FERC order related to Project relicensing, as provided by the FP A, if the 
Party asserts that the License is Inconsistent with the Settlement, provided, however, that the 
disputing Party will complete the dispute resolution procedures described in Section 4. 

3.4.3 Provisions Omitted from New License 

If the New License does not contain all of the Proposed License Articles because FERC 
expressly determines that it does not have jurisdiction to adopt or enforce the deleted Proposed 
License Articles, the Parties agree to be bound by the Settlement, including those provisions 
omitted by FERC, provided the Proposed License Article is otherwise enforceable under this 
Settlement or applicable laws and no Party believes the omission will materially reduce the 
bargained for benefits of the Settlement to a Party or otherwise materially adversely affect the 
interests of a Party. A Party may seek rehearing and ultimately withdraw from this Settlement 
as provided in Section 5 if the Party asserts the non-enforceability of the Proposed License 
Article under the FP A materially reduces the bargained-for benefits of the Settlement for a 
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Party or otherwise materially adversely affects the interests of the Party. The Parties reserve 
any remedies under applicable law to enforce the Proposed License Articles in this Settlement 
but omitted by FERC. 

3.4.4 Order on 401 Certification Inconsistent with the Settlement 

Ecology shall provide Notice of the 401 Certification to all Parties. If the 401 Certification is 
Inconsistent with the Settlement, this Settlement shall be deemed modified to conform to the 
inconsistency, unless a Party provides notice to the other Parties that it objects to the 
inconsistency and initiates dispute resolution as descnoed in Section 4 of this Settlement 
within 30 days after the date of the issuance of the 401 Certification. In the event that any Party 
must file an aqrninistrative or judicial appeal of the 401 Certification to preserve a Party's right 
to admini strative or judicial appeal before commencing or completing the dispute resolution 
process, any Party may do so, if the Party asserts that the 401 Certification is Inconsistent with 
the Settlement, provided, however, that the disputing Party will complete the dispute 
resolution procedures descnbed in Section 4. Ecology shall not be required to institute any 
dispute resolution process for its 401 Certification, and may elect, but is not required, to 
participate in the dispute resolution procedures of Section 4 of this Settlement. In the event 
Ecology issues an order, or provides notice of intent to issue an order, enforcing or amending 
the 401 Certification pursuant to its reserved authority described in Section 6.3, PSE shall 
provide Ecology's order or notice to the Parties within ten (10) days of receipt. 

3.4.5 CZMA Consistency Determination Inconsistent with the Settlement 

If the CZMA Consistency Determination is Inconsistent with the Settlement, this Settlement 
shall be deemed modified to conform to the inconsistency, unless a Party provides notice to the 
other Parties that it objects to the inconsistency and initiates dispute resolution as described in 
Section 4 oftbis Settlement within 30 days after the date of the issuance of the CZMA 
Consistency Determination. In the event that any Party must file an administrative or judicial 
appeal of the CZMA Consistency Determination to preserve a Party's right to administrative or 
judicial appeal before commencing or completing the dispute resolution process described in 
Section 4 oftbis Settlement, any Party may, without commencing or completing the dispute 
resolution procedures, seek administrative or judicial review, if the Party asserts that the 
CZMA Consistency Determination is Inconsistent with the Settlement, provided, however, 
that the disputing Party will complete the dispute resolution procedures described in Section 4. 

3.5 License Modifications and Reopeners 

A Party shall not seek or support any attempt by a Party or non-Party to modify the new 
License, or otherwise reopen the New License during the term of this Settlement, except in the 
event of a c~ge after the Effective Date in either: (A) factual circumstances, such that a party 
believes that itS intereSts in the Settlement are materially and adversely affected; or (B) statute, 
rule, or other applicable law, as a result of which a Party believes that the Settlement may not 
comply with applicable law. 
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If a Party seeks to modify or otherwise reopen the New License due to new information, that 
Party shall provide all Parties at least 90 days' Notice to consider the new information and that 
Party's position. A Party shall not be required to comply with this 90-day Notice provision if it 
believes an emergency situation exists, or if required to meet its responsIbilities under 
applicable law. 

No Party seeking a modification or reopener may oppose an intervention request by any other 
Party that satisfies FERC's procedural requirements in a proceeding for a Project license 
reopener that any Party has concluded would materially adversely affect this Settlement, 
unless the Party seeking the modification or reopener disputes such material adverse effect. A 
licensing order that results from any proceeding initiated under this section that would 
materially adversely affect this Settlement is subject to the dispute resolution procedures of 
Section 4. Further, a licensing order that results from any proceeding initiated under this 
section that would materially adversely affect this Settlement may be considered by PSE as 
significant new information, allowing PSE to invoke the license amendment provision in 
Section 3.6. 

This section does not apply to any reopener contained in the 401 Certification. 

3.6 License Amendment 

PSE shall not seek a license amendment during the term. of this Settlement, except in the event 
of a change after the Effective Date in either: (A) factual circumstances, such that PSE believes 
that its interests in the Settlement are materially and adversely affected; or (B) statute, rule, or 
other applicable law, as a result of which PSE believes that the Settlement may not comply 
with applicable law. Notwithstanding the foregoing, PSE may seek license amendments that 
are Consistent with the Settlement 

Prior to filing a proposed license amendment which would affect this Settlement, PSE shall 
provide the Parties at least a 90-day Notice of its intention to do so, and promptly following the 
giving of such Notice, shall consult with Parties responding within 30 days of such Notice 
regarding the need for and the purpose of the amendment, provided PSE shall not be required 
to comply with this 90-day Notice provision if it believes an emergency situation exists or if 
required to meet its responsibilities under applicable law or an order of an agency with 
jurisdiction over PSE. In any application for a Project license amendment that would 
materially adversely affect this Settlement, PSE shall provide with its application 
documentation of its consultation with the responsive Parties, snmmarize the positions and 
recommendation of the responsive Parties and provide its response to those positions and 
recommendations. 

PSE shall not oppose an intervention request by any Party that satisfies FERC's procedural 
requirements in a proceeding for a Project license amendment that any Party has concluded 
would materially adversely affect this Settlement, unless PSE disputes such material adverse 
effect. A proposed Project license amendment that, as approved by FERC, would materially 
adversely affect this Settlement is subject to the dispute resolution procedures of Section 4. 
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Further, a Project license amendment that, as approved by FERC, would materially adversely 
affect this Settlement may be considered by a Party as significant new information, allowing 
that Party to invoke the reopener provision in Section 3.5. 

3.7 Settlement Amendments 

The Parties may amend this Settlement, as executed, at any time after the Effective Date. 
Every amendment must be in writing and signed by all Parties. A Party proposing an 
amendment shall provide Notice pmsuant to Section 6.22. The Notice shall state the substance 
and basis of the proposed amendment. The Parties shall make best efforts to informally meet 
and confer within 30 days of the Notice. Witlrin 60 days of the Notice, or such different period 
as may be established by mutual consent, each other Party shall provide a written confirmation 
of its consent to or rejection of the proposed amendment. In the event a Party does not respond 
within 60 days of the Notice, the Party proposing the amendment shall make a second attempt 
to provide Notice via certified mail, return receipt requested, to the non-responding Party. If a 
Party does not respond witlrin 30 days after the second notice, it shall be presumed to have 

. accepted the proposed amendment. 

If an amendment is proposed before issuance of a New License and has the unanimous consent 
of the Parties, it shall go into effect upon the Parties' execution of an Amended Settlement 
Agreement, which PSE shall promptly file with FERC as an amended Offer of Settlement. 

If an amendment is proposed after issuance of the New License and has the unanimous consent 
of the Parties, it shall go into effect immediately following all Parties' execution of the 
amendment unless the amendment reqlrires a modification of the New License. If the 
amendment requires modification of the New License, the Parties shall seek modification of 
the New License, and any related permits or authorizations, to conform to the proposed 
amendment of the Settlement. In the event any Party did not respond to notices required by 
this Section 3.7 and did not execute the amendment, PSE shall submit the documentation of 
compliance with the notice requirements of this Section 3.7 when submitting any proposed 
modification to FERC. 

3.8 Measures Agreed to But Not to Be Included In License 

In addition to the Proposed License Articles, PSE and Skagit County, but none of the other 
Parties, have agreed to certain other commitments set out in Appendix B. 

4 COORDINATION, DECISION MAKING, AND DISPUTE RESOLUTION 

4.1 Ongoing Collaboration 

The Parties intend to act collaboratively and to cooperate in the performance of this Settlement. 
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4.1.1 Cooperation regarding Flood Control- Drawdown Target Elevations 

PSE typically utilizes operational reservoir buffers of approximately eight (8) feet in the Upper 
Baker Reservoir and approximately five (5) feet in the Lower Baker Reservoir. PSE and 
Skagit County agree that during the flood control season, PSE shall employ reasonable best 
efforts to achieve reservoir drawdown targets when a flood event is jmminent that are within 
the operational buffer range used by PSE. The drawdown target elevation for Upper Baker 
Reservoir Is 704.92 (NA VD 88) and the drawdown target elevation for Lower Baker 
Reservoir is 423.66 (NA VD 88). PSE shall maintain such drawdown for the duration of time 
as determined by the ACOE. PSE shall not seek compensation for operating the reservoirs in 
accordance with the foregoing protocol for reservoir drawdown. 

4.1.2 Cooperation regarding Flood Control- Amendment to the Water Control Manual 

PSE and Skagit County shall seek an agreement with the ACOE to amend the ACOE Baker 
River Project ''Water Control Manual" to reflect the following protocol for reservoir 
drawdown when a flood event is jmminent: 

Upon receipt of notification from the National Weather Service or such 
other service as ACOE may rely upon to initiate flood control 
operations indicating that a significant storm with a reasonable 
likelihood of causing a flood event is jmminent, the ACOE shall notify 
PSE per established communications protocol, and upon receipt of such 
notice per established communications protocol, PSE shall initiate 
drawdown, by all currently available and practicable means and 
methods, at the Upper Baker River reservoir to a target elevation of 
704.92 (NA VD 88), and at the Lower Baker River reservoir to a target 
elevation of 423.66 (NA VD 88). PSE shall maintain such drawdown 
for the duration of time determined by ACOE in response to such 
notification and ensuing events. In the implementation of the foregoing 
protocol, PSE shall pursue such target reservoir levels, at the ACOE's 
direction, by employing its reasonable best efforts. 

4.2 Commitment to Dispute Resolution 

All disputes among the Parties regarditJ.g any Party's performance or compliance with the 
Settlement shall be, at the request of any Party, subject to the non-binding dispute resolution 
procedures described in Sections 4.2, 4:3, and 4.4, except to the extent that the Settlement 
provides otherwise. Each Party participating in dispute resolution shall cooperate in good faith 
to promptly schedule, attend, and participate in the dispute resolution, to the extent resources 
allow. The dispute resolution participants agree to devote such time, resources, and attention 
to the dispute resolution as are needed to attempt to resolve the dispute at the earliest time 
possible, to the extent resources allow. 
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Nothing in this Section is intended, or shall be construed, to affect or limit the authority of any 
agency or tribe with applicable and relevant jurisdiction to resolve a dispute brought before it 
in accord with its own procedure and applicable law. Each Party shall promptly implement all 
final agreements reached, consistent with its applicable statutory and regulatory 
responsibilities. Any resolution of the dispute agreed to by the Parties who participated in the 
dispute resolution procedure shall be documented by PSE in a Notice to the Parties. If the 
resolution of the dispute requires an amendment to the Settlement, the Parties to the dispute _ 
will comply with Section 3.7 to propose the amendment to the Parties who did not participate 
in the dispute resolution procedures. 

The dispute resolution procedures of this Section 4 do not preclude any Party from timely 
filing and pursuing any ~ve or judicial appeal in conformance with applicable rules 
for any action that is Inconsistent with the Settlement or of any action that relates to subjects 
not resolved by this Settlement. However, the Parties sba1l follow dispute resolution 
procedures to the extent reasonably practicable while any such appeal of an inconsistent or 

. non-related action is pursued. 

4.3 Dispute Resolution Procedure 

A Party claiming a dispute shall give Notice of the dispute within thirty (30) days of the Party's 
actual knowledge of the act, event, or omission that gives rise to the dispute. At a minjmum 
and in any dispute subj ect to these procedures, the Parties shall hold at least one informal 
meeting within 30 days after Notice to attempt to resolve the disputed issue(s). 

If the informal meeting fails to resolve the dispute, the disputing Parties may by unanjmous 
agreement attempt to resolve the dispute using a neutral mediator unanimously selected by the 
disputing Parties within 15 days after Notice by a Party that the informal meetings did not 
resolve the dispute. The mediator shall mediate the dispute dming the next sixty (60) days after 
the selection of the mediator. Unless otherwise agreed among the Parties, each Party shall bear 
its costs for its own participation in the dispute resolution. The disputing Parties shall agree 
how to share in the costs of the mediator before engagement of a mediator. 

Any of these time periods may be reasonably extended or shortened by agreement of the 
Parties, or as necessary to conform. to the procedure of an agency or court with jurisdiction 
over the dispute. 

If the Parties are unable to resolve a dispute as provided in this Section, the matter in dispute 
may be referred to FERC or a Party may exercise any right or authority available under 
applicable law. 

Disputes arising under Proposed Article 601 may be submitted to the Commission for 
consideration only if the disputing party alleges an inconsistency: 1) between a proposed plan 
or implementation schedule and an article; 2) between proposed implementation actions and 
an approved plan; or 3) between proposed implementation actions and the intent of an article, 
even if consistent with an approved plan. 
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4.4 Reasons for Invoking Dispute Resolution Procedures Before Issuance of New 
License 

The dispute resolution procedures set forth in this Section 4 of the Settlement apply before the 
. issuance of the New License if any of the following events occurs: 

a) consensus is not achieved in the early implementation of any Proposed 
License Article requiring consensus; 

b) any Party takes an action Inconsistent with the Settlement; 

c) the final biological opinion developed by USFWS or NOAA Fisheries 
pursuant to the ESA requires in its incidental take statement reasonable and prudent 
measures, or terms and conditions implementing the reasonable and prudent measures, 
that are Inconsistent with the Settlement; 

d) any Party files a condition, recommendation, andlor prescription pursuant to 
its authority under Sections 4( e), 1 O( a), 10(j), and 18 of the FP A, or comment on any 
filed condition, recommendation, andlor prescription, that is IncoDsistent with the 
Settlement; 

e) Ecology files a 401 certification that is Inconsistent with the Settlemen~ 
except that Ecology would not be required to participate in dispute resolution as part of 
any appeal of the 401 Certification; 

f) Ecology files a CZMA Consistency Determination that is Inconsistent with 
the Settlement; 

g) FERC issues a Final Historic Properties Management Plan that materially 
revises the Draft Historic Properties Management Plan (HPMP) filed by PSE on 
April 26, 2004; 

h) any Party provides Notice that it intends to withdraw from this Settlement 
after another Party withdraws in accordance with Section 5.7 of this Settlement; 

i) any Party invokes the provisions of force majeure as provided in 
Section 6.18.2; or 

j) any Party takes any action that materially and adversely affects this 
Settlement.· 

4.5 Reasons for Invoking Dispute Resolution Procedures After Issuance of New 
License 

The dispute resolution procedures set forth in this Section 4 of the Settlement apply after the 
issuance of the New License if any of the following events occurs: 
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a) consensus is not achieved in the implementation of any article requiting 
consensus; 

b) a third party not a Party to this Settlement successfully petitions FERC or 
otherwise obtains a court order modifying the operation of the Project in a manner that 
is Inconsistent with the Settlement; 

c) any Party issues an administrative order in conflict with the New License or -
any other regulatory approval related to the New License; 

d) any Party provides Notice that it intends to withdraw from this Settlement 
after another Party withdraws in accordance with Section S.7 of this Settlement; 

e) the New License is Inconsistent with the Settlement; 

t) any Party invokes the provisions of force majeure as provided in 
Section 6.18.2; or 

g) any Party takes any action that materially and adversely affects this 
Settlement. 

5 REMEDIES 

S.l Stay of Effectiveness of License During Admjnjstrative and Judicial Appeals 

If rehearing, administrative or judicial review is sought in any proceeding related to the 
issuance of the New License, PSE may seek a stay of any order related to the New License. As 
a result of any rehearing, administrative or judicial review, if a Party determines that a 
proceeding related to the New License is commenced because of any action that is Inconsistent 
with the Settlement, that Party will support, or at a minimum not object to, PSE's stay request, 
unless a Party believes the stay would materially adversely affect its interest in the Settlement. 

5.2 Dismissal of Admjnistrative or Judicial Appeal following Settlement 
Amendment 

If a Party has :filed an administrative appeal, rehearing request, or requested judicial review of 
any action by another Party that is Inconsistent with the Settlement, and the Parties 
subsequently agree to modify this Settlement to conform to the inconsistent action, the filing 
Party or Parties shall withdraw the appeal, or recommend such withdrawal, as appropriate. 

5.3 Enforcement of New License 

Any Party may petition FERC to enforce the provisions of the New License or otherwise 
exercise any authority available under applicable law, without resort to the dispute resolution 
procedures required in Section 4, ifPSE fails to comply with the New License and such failure 
is not a delay excused under force majeure of this Settlement. This shall not prevent the Parties 
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from voluntarily engaging in dispute resolution in accordance with Section 4.3 of this 
Settlement if requested by PSE. 

5.4 Enforcement of Settlement After Dispute Resolution 

Any Party may seek in a court of competent jurisdiction specific performance of the Settlement 
by any other Party, after compliance with the dispute resolution procedures if required by 
Section 4. Damages at law will not be available as a remedy for any claim arising under this -
Settlement. Jurisdiction for enforcement of the New License will be governed by the FP A or 
other applicable general law. 

5.5 Right of a Party to Withdraw from Settlement 

Any Party may withdraw from this Settlement by complying with the procedure set forth in 
Section 5.6 of this Settlement if any of the following occurs: 

a) a Party claims a material breach or violation of this Settlement; 

b) a Party claims PSE bas failed to comply with the New License, has complied 
with Section 5.3, and FERC acts, or fails to act, in a manner that the Party determines is 
Inconsistent with the Settlement. 

c) a party claims a final condition, recommendation, and/or prescription filed 
with PERC pursuant to any Party's authority under Sections 4( e), 10( a), 10(j), or 18 of 
the FP A is Inconsistent with the Settlement and has complied with Sections 3.4.1 and 4 
of this Settlement to attempt to resolve the inconsistency; 

d) a Party claims a final order issuing a New License or other related _regulatory 
approval is Inconsistent with the Settlement and has Complied with the Section 3.4.2 or 
Section 3.4.3 of this Settlement to resolve the inconsistency; 

e) a Party complies with the dispute resolution procedures regarding a dispute 
arising under Section 4.5; 

f) any other Party withdraws from the Settlement and the withdrawing Party has 
complied with the requirements of Section 5.1; 

g) new information, analyses, or comments are submitted into evidence in any 
environmental review or regulatory process related to the Project that materially alters 
any Party's understanding of a material fact that objectively would have altered its 
willingness to enter into this Settlement had it been known at the time of this 
Settlement; or 

h) the circumstance resulting from a force majeure event has not been resolved 
after a Party has complied with Section 6.18.2. 
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Any Party intending to withdraw from this Settlement as allowed by Section 5 of this 
Settlement must first provide 60 days advance written Notice of its intent to withdraw 
following completion of the dispute resolution procedures under Section 4 of this Settlement 
toward elimjnating the reason for the withdrawal. Except as provided in Section 6.12 of this 
Settlement, the withdrawal of a Party does not terminate this Settlement for the remainjng 
Parties. If a Party withdraws as allowed by this Settlement, that Party shall not be bound by 
this Settlement, other than Sections 6.1 and 6.9, following such withdrawal except as might be 
established through an action for specific performance. 

5.7 Procedure Prior to Withdrawal as a Result of Withdrawal of Another Party 

Any Party may withdraw from the Settlement after completion of the dispute resolution 
procedures if another Party withdraws from the Settlement, and the later withdrawing Party 
reasonably determines, after an opportunity to meet and discuss with the remainjng Parties, 
that the first withdrawal materially adversely affects their interest in the Settlement, by giving 
Notice identifying the reason for withdrawal within 30 days of the effective date of withdrawal 
by the Party creating the right to withdraw. 

5.8 Effect on Settlement of the Withdrawal of any Party or Parties 

Upon the effective date of the withdrawal of any Party, the remaining Parties shall have no 
further obligation to the withdrawing Party under this Settlement, and any Party may oppose 
any filing submitted to FERC or in any proceeding related to the Project by a withdrawing 
Party. 

5.9 Skagit County's Right to Withdraw Under Certain Conditions 

Skagit County's support for the Settlement Agreement is contingent on PSE and the ACOE 
entering into a long-term contract with terms and conditions that allow the County to 
detennine that suitable arrangements have been made to compensate PSE for the reservation of 
flood control space in the Upper Baker Reservoir. If such a contract has not been entered into 
by February 1,2005, the County may withdraw from the Settlement Agreement on February 1, 
2005 or at any time thereafter prior to the issuance of a New License for the Project, without 
complying with Section 5.6. Skagit County shall provide Notice of its withdrawal. 

In the event that the contract has not been entered into by February 1, 2005, and the County has 
not withdrawn from the Settlement Agreement, and ifPSE and the ACOE. subsequently enter 
an agreement that the County determines provides the required suitable arrangements, the 
County's right to withdraw under this Section 5.9 is terminated as of the date of Notice that the 
County approves the long-term contract. 
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6 GENERAL CONDmONS AND LIMITATIONS 

6.1 General Conditions 

This Settlement does not establish any principle or precedent with regard to any issue 
addressed in this Settlement or with regard to any Party's participation in any other pending or 
future licensing proceeding. Further, a Party shall not be deemed to have consented to any 
operation, management, valuation, or other principle underlying any of the matters covered by -
this Settlement, except as expressly provided herein. By entering into this Settlement, a Party 
shall not be deemed to have made any admission or waived any contention of fact or law that it 
did make or could have made in any FERC proceeding relating to the issuance of a new license 
for the Project. This Settlement shall not be offered in evidence or cited as precedent by any 
Party to this Settlement in any other adjudicative proceeding, except in a proceeding to 
establish the existence of or to enforce or implement this Settlement or, if necessary, to support 
the Washington Utilities and Transportation Commission approval of the New license. This 
Section 6.1 shalI-survive any tennination of this Settlement. 

6.2 Compliance with Statutory or Other Legal ObHgations 

The Parties' representations in this Settlement are based on information and analysis as of the 
Effective Date. Nothing in this Settlement is intended nor shall be construed to affect, 
predetermine, or limit any Party from complying with its obligations under applicable laws and 
regulations, including, without limitation, considering and responding to comments received 
and information and analyses developed in any environmental review, or regulatory or 
permitting process related to the Project in accordance with this Settlement, nor is it intended 
nor shall it be construed to predetermine the outcome of any environmental, regulatory, or 
permitting process related to the Project. Except as otherwise provided in this Settlement, 
nothing in this Settlement shall be construed as limiting any Party's participation subsequent to 
the Effective Date in any environmental review proceedings, to the extent the process 
addresses environmental impacts not otherwise addressed in the PDEA. 

6.3 Reservations of Authority 

Nothing in this Settlement is intended in any way to expand or diminish any existing authority 
or to confer or consent to any approval authority or regulatory jurisdiction that does not already 
exist under applicable federal or state law, or diminish the deference due under applicable law. 
Each Party reserves all claims, rights, and responsibilities that it may otherwise have with 
respect to matters requiring decisions by regulatory parties to be made following this 
Settlement or matters not addressed by this Settlement. Nothing in this Settlement is mtended 
to expand or djmjnish the existing authority of Skagit County or the Town of Concrete under 
the CZMA, S~ or the Skagit County Shoreline Management Master Program. 
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Nothing in this Settlement is intended in any way to affect, diminish, impair, or predetermine 
any federally-reserved or state-law-based water right that the United States or any tribe may 
have in the Skagit and Baker River or their tributaries. 

6.5 Tnoal Rights 

Notwithstanding anything herein to the contrary, nothing in this Settlement, the act of signing 
this Settlement by any of the Tribes, or any of the actions taken to ftnther the pmposes of this 
Settlement shall: 

a) create, expand, govern, derogate, diminjsh, abrogate, relinquish, waive, 
impair, substitute for, or apply to any treaty, sovereign, or federal right (including 
attendant rights of access and exercise), including, but not limited to, hunting, fishing 
and gathering rights, in any way, or the responsibilities of the United States toward 
tribes under any federal treaty, executive order or statute; 

b) confer management decision making authority to any party not recognized as 
a manager of the resource at issue nor is it to be construed to diminish, waive, restrict, 
or abrogate any management authority of a recognized manager; or 

c) be construed as limiting, waiving, or otherwise impairing any claim a Tribe 
may have with respect to matters not resolved by this Settlement. 

6.6 State Water Rights 

Nothing in this Settlement is intended in any way to affect, 5lim ini sh, or impair PSE' s, or any 
other party's, water rights. This Settlement, however, and specifically the flow regime and 
ramping rates adopted as Proposed License Article 106, is intended to affect the exercise of 
PSE's water rights during the term of the New License. 

6.7 Reservation of Environmental Credits 

This Settlement shall not be construed to limit PSE's ability to retain all tanglble 
environmental rights not required forPSE's implementation of the Proposed License Articles, 
including, without limitation, carbon dioxide sequestration rights, for all property related to the 
Project whether currently owned by PSE or otherwise to be acquired in conformance with any 
of the Proposed License Articles. 

6.8 General Limitations of Settlement 

Nothing in the Settlement is intended nor shall be constru~ to affect or restrict any Party's 
participation in or comments about compliance with the New License, license amendment 
proceedings as authorized under Section 3.6, the proposal of interim conditions for annual 
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licenses after the expiration of the New License, relicensing of the Project subsequent to the 
New License, or any other project licensed to PSE under the FP A. 

6.8.1 Nothing to Preclude Joint Recreational Development with Skagit County 

Skagit County seeks to increase the level of developed recreational facilities at Lake Shannon, 
with the goal of developing, operating, and maintaining a day use facility, forty standard 
overnight campsites, a paved boat launc~ safe public drinking water, six vault toilets, a picnic 
shelter, picnic tables, fire rings, and permanent legal access to such facilities. Nothing in this 
Settlement is intended to preclude Skagit County from pursuing or developing additional 
recreational facilities at Lake Shannon, provided, however, that neither PSE's obligations as 
set forth in Proposed Article 305, nor any of the obligations of the other Parties to this 
Settlement, shall increase as a result of any additional recreational facilities developed by 
Skagit County, nor shall the development otherwise be Inconsistent with the Settlement. 

Upon completion of any required permitting for facilities to be developed by Skagit County, 
PSE may, with the approval of the Recreation Resources Group and Terrestrial Resources 
Implementation Group, as defined in Proposed License Article 601, prepare and submit a 
request to FERC to authorize the use and/or conveyance of Project lands for these purposes,. 
pursuant to Article 44( d)( 6) of the license in effect on the Effective Date or as adopted in the 
New License, provided that the proposed use and/or conveyance is consistent with Proposed 
Article 305. The Parties contemplate that the approved conveyance would not require the 
additional recreational facilities to remain within the FERC project boundary, except to the 
extent required by the obligations of Proposed License Article 305 . 

6.8.2 Nothing in this Settlement shall be construed to authorize any Party to take 
action to cause irreparable harm to any Party's interests with respect to the Project. 

6.9 Confidentiality 

Upon execution of this Settlement, all negotiation documents related to its development, 
execution, and submittal to FERC shall be deemed confidential and shall not be discoverable 
or admissible in any forum. or proceeding for any pmpose to the fullest extent allowed by 
applicable law, including 18 C.F.R. § 385.(j06, except those documents submitted to FERC as 
a part of the Offer of Settlement. This provision does not apply to the results of resource 
studies or other technical information developed for use by the Parties. This provision does not 
apply to any information that was in the public domain prior to the development of the 
Settlement or that became part of the public domain at some later time through no 
unauthorized act or omission by any Party. This provision does not apply to any information 
held by: (a) a federal agency that is not protected from disclosure pursuant to the Freedom of 
Information Act; or (b) a Washington State agency that is not protected from disclosure under 
the Public Records Act, RCW 42.17.360 et seq., or other applicable law; provided, however, 
that prior to the release of any such information, the federal or state agency shall make 
reasonable efforts to notify PSE of receipt of a request for release of the information and a 
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reasonable opportunity for PSE to seek a protective order preventing the disclosure of the 
information. This Section 6.9 shall survive tennjnation of the Settlement. 

6.10 Responsibility for Costs 

PSE shall pay for the cost of actions required ofPSE by this Settlement, except as may 
otherwise be specifically identified in implementation schedules and plans incorporated into . 
the Proposed License Articles. The Parties acknowledge that several Proposed License 
Articles contain ijmding limits, and PSE shall not be in breach of this Settlement for failure to 
provide funding in excess of the stated limits, unless this Settlement is amended in accordance 
with Section 3.7. PSE shall have no obligation to reimburse or otherwise pay any other Party 
for its assistance, participation, or cooperation in any activities pursuant to this Settlement 
except as provided in implementation schedules and plans incorporated into the Proposed 
License Articles or as expressly agreed to by PSE or as required by law. 

6.11 Reserved 

6.12 Termination of Settlement 

The Settlement shall terminate as to all Parties and have no further force or effect upon 
expiration of the New License and any annual licenses issued after expiration thereof or upon 
withdrawal from the Settlement ofPSE, except that Sections 6.1 and 6.9 shall survive 
termination of the Settlement. In the event that PSE bas committed resources or:funds required 
by any of the Proposed License Articles prior to the tennjnation, PSE shall have no further 
obligations from the date of termination and may close any and all funds established to carry 
out the requirements of the Proposed License Articles. Nothing in this provision is intended to 
relieve PSE from performing any existing obligations in any contracts related to the 
termination of those contracts as a result of termination of this Settlement. 

6.13 Successors and Assigns 

The Settlement shall apply to, and be binding on, the Parties and their successors and assigns. 
No change in ownership of the Project or transfer of the existing or New License by PSE shall 
in any way modify or otherwise affect any Party's interests, rights, responsibilities, or 
obligations under the Settlement. Unless prohibited by applicable law, PSE shall provide in 
any transaction for a change in ownership of the Project or transfer of the existing or New 
License, that the new owner sball be bound by, and shall assume the rights and obligations 04 
the Settlement, upon completion of the change of ownership and approval by FERC of the 
license transfer. In the event that applicable law prohibits the new owner from assuming the 
rights and obligations of the Settlement, any Party may withdraw from the Settlement. 
Nothing in this Settlement precludes any Party from participating in any transfer proceeding 
pursuant to 18 C.F.R. § 9.1-9.3 (Application for Transfer of License ). At least 30 days prior to 
the effective date of any successor-in-interest or assignment, the predecessor-in-interest or 
assignor sball provide Notice to the other Parties of the transfer in interest. 
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Without limiting the applicability of rights granted to the public pursuant to applicable law, the 
Settlement shall not create any right or interest in the public, or any member thereot: as a 
third-party beneficiary hereot: and shall not authorize any non-Party to maintain a suit at law or 
equity pursuant to the Settlement. The duties, obligations, and responsibilities of the Parties 
with respect to third parties shall remain as imposed under applicable law. 

6.15 Entire Agreement 

This Settlement, together with the Appendices A through A-6, sets forth the entire agreement 
of the Parties with respect to the subject matters ac;ldressed in this Settlement related to the 
relicensing of the Project and supersedes any oral or written agreements among the Parties 
prior to the Effective Date with respect to the subject matters addressed in this Settlement 
related to the relicensing of the Project, except for existing special use permits between PSE 
and the USDA-FS. Appendix B is part of the entire agreement only for PSE and se. 

6.16 Severability 

The terms of the Settlement are not severable one from the other. The Settlement is made-with 
the understanding that each term. is in consideration and support of every other term, and each 
term. is a necessary part of the entire Settlement. 

6.17 Interpretation of Agreement 

This Settlement was drafted based upon the collective efforts of the Parties, and any 
interpretation of this Settlement shall not be construed by a Party against any of the other 
Parties of this Settlement. All Parties contributed materially to the drafting of this Settlement. 
The Settlement shall not be construed against any Party on the ground that it had a primary 
responsibility for such drafting. 

6.18 Force Majeure 

No Party shall be in breach of the Settlement as a result of a failure to perform or for delay in 
performance of any provision of the Settlement due to any cause reasonably beyond the control 
ot: and which occurs without the fault or negligence ot: the party. This may include, without 
limitation, natural events, labor or civil disruption, or malfunction or failure of Project works. 
The Party whose performance is affected by force majeure shall notify the other Parties in 
writing within 24 hours, or otherwise as soon as reasonably practicable, after becoming aware 
of any event that such performing Party contends constitutes force majeure. Such notice will 
identify the event causing the delay or anticipated delay, estimate the anticipated length of 
delay, state the measures taken or to be taken to minjmjze the delay, and estimate the timetable 
for implementation of the measures. The performing Party shall make all reasonable efforts to 
promptly resume performance of this Settlement and, when able, to resume performance of its 
obligations and give the other Parties written Notice to that effect. 
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6.18.1 Consultation with NOAA Fisheries and USFWS 

IfPSE is unable to perform any obligation pursuant to any provision of this Settlement as a 
result of force majeure that may adversely affect a species listed as endangered or threatened 
under the ESA, PSE sbal4 within 3 days after notifying the other Parties of the existence of an 
event constituting force majeure, consult with NOAA Fisheries and USFWS to eliminate or 
sufficiently reduce any take of species listed as endangered or threatened that is not authorized 
in the Incidental Take Statements of existing biological opinions. Nothing in this Section 6.18 
precludes NOAA Fisheries and USFWS from conducting consultation with FERC. In the 
event the circumstances resulting from the force majeure event cannot be resolved without 
amendment to this Settlement and/or amendment of the New License, PSE shall notify all 
Parties to this Settlement and seek consensus regarding actions or measures needed to address 
the circumstances arising from the force majeure event 

6.18.2 Right of Withdrawal due to Duration of Force Majeure 

If PSE' s inability to perform any obligation pursuant to any provision of this Settlement 
continues or is reasonably anticipated to continue for more than 180 days due to force majeure, 
any Party other than PSE may seek specific performance, withdraw from this Settlement, or 
pursue any other right or authority or seek any remedy available tmder applicable law after 
complying with the dispute resolution procedures set forth in Section 4. If any Party 
withdraws from this Settlement pursuant to this Section, PSE may oppose the assertion of such 
other right, authority or remedy that Party seeks to assert under any applicable law or notify 
FERC that PSE has withdrawn from this Settlement and seek such further FERC action as PSE 
deems appropriate. 

6.19 No Joint Venture 

By entering into this Settlement, none of the Parties, except PSE, has accepted any legal 
liability or responsibility for the operation of the Proj eel 

6.20 Availability of Agency Funds 

Participation in this Settlement for a Party that is a federal agency is subject to the requirements 
of the Anti-Deficiency Act, 31 United States Code, Section 1341, and the availability of 
appropriated funds. Nothing in this Settlement is intended or shall be construed to require the 
obligation, appropriation, or expenditure of any money from the United States Treasury. The 
Parties acknowledge that the Parties that are federal agencies shall not be required tmder this 
Settlement to expend any federal agency's appropriated funds unless and until an authorized 
official of each such agency affirmatively acts to commit such expenditures as evidenced in 
writing. Participation in this Settlement by Parties that are state agencies is subject to the 
aVailability of appropriated funds. Nothing in this Settlement is intended or shall be construed 
to require the obligation, appropriation, or expenditure of any money from the Treasury of the 
State of Washington. The Parties acknowledge that the Parties that are state agencies shall not 
be required under this Settlement to expend any appropriated funds unless and until an 
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authorized official of each such agency affirmatively acts to commit such expenditures as 
evidenced in writing. 

6.21 Governing Law 

The New License and any terms of the Settlement over which a federal agency has jurisdiction 
shall be governed, construed, and enforced in accordance with the relevant statutory and 
regulatory authorities of such agency. By executing the Settlement, no Party is consenting to 
the jurisdiction of any court unless such jurisdiction otherwise exists. In the event an action 
proceeds in state court, the action shall be brought in courts of the State of Washington. All 
activities undertaken pursuant to the Settlement shall be in compliance with all applicable 
federal or state laws. 

6.22 Notice 

Except as otherwise provided in this paragraph, any Notice required by the Settlement shall be 
written. It shall be sent to all Parties by first-class mail or comparable method of distribution, 
and if required. by the New License, filed with FERC. For the purpose of this Settlement and 
unless otherwise specified, a Notice shall be effective 7 days after the date on which it is 
mailed or otherwise distributed. When the Settlement requires Notice in fewer than 7 days, 
Notice shall be provided by telephone, facsimile, or electronic mail and shall be effective when 
provided.. For the purpose of Notice, the Parties shall, within 30 days of the Effective Date, 
provide PSE, Attn: Connie Freeland, P.O. 97034, PSE-09S, Bellevue, WA 98009-9734, with 
the name of their designated representatives for receiving Notice, and PSE shall, within 
30 days of the Effective Date, provide a list'of designated representatives for Notices to all 
Parties. The Parties shall provide Notice of any change in the authorized representatives 
designated to receive Notices to PSE, and PSE shall maintain the current distribution list of 
such representatives. 

7 APPROVAL AND EXECUTION 

7.1 Authority of Signatories 

Each signatory to the Settlement certifies that he or she is authorized to execute the Settlement 
and to legally bind the Party he or she represents, and that such Party shall be :fully bound by 
the terms hereof upon such signature without any further act, approval, or authorization by 
such Party. 

7.2 Multiple Counterparts 

The Settlement may be executed in any number of counterparts, and each executed counterpart 
shall have the same force and effect as an original instrument as if all the signatory Parties to all 
of the counterparts had signed the same instrument. Any signature page of the Settlement may 
be detached from any counterpart of the Settlement without impairing the legal effect of any 
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signatures thereon, and may be attached to another counterpart of the Settlement identical in 
form hereto but having attached to it one or more signature pages. 
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

PUGET SOUND ENERGY, INC. 

. ric Markell, Senior Vice ~esident, Energy Resources 
Date igned: ) l /,2. " , 

Baker River Hydroelectric Project -25-
Settlement Agreement 



... . 

The undersigned party/party representative(s), by affixing itS (their) signature(s) below, 
hereby authorizes the party to enter the Baker River Hydroelectric Relicensing Settlement 
A ent: 

D STATE TMENT OF AGRICULTURE, FOREST SERVICE 
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The undersigned party/party representative(s), by· affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: . 

~~~:dlifeservice 

By: Ken S. Berg (J 
Its: Manager, 
Western Washington Fish and Wildlife Office 
Date Signed: NOV 1 8 3)04 

Baker River Hydroelectric Project 
Settlement Agreement 

-27-



Settlement Agreement 
Baker Jljver Hydroelectric Project 

The undersigned party/party representative( s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

UNITED STATES, National Oceanic and Atmospheric Administration, Fisheries1 

1""":). JU,.a { ~~ 
By: D. Robert Lohn 
Its: Regional Admi!'Or 
Date Signed: ---J,Q¥ 12r 

1 NOAA Fisheries takes no position on the license term set forth in Section 2.3. 

Baker River Hydroelectric Project 
Settlement Agreement 

-28-

I 
I 
l 
I 
I 
I 
,I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 

I· 
I 
I 
I' 
I 
I 
I 
I 
~ 

I 
I 
l 
. ..:.': 

Settlement Agreement 
Baker River Hydroelectric Project 

The undersigned party/partyrepresentative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

UNITED STATES, National Park Service 

~~--~~~~ 
By: William Paleck 
Its: Superintendent, North Cascades Park Complex 
Date Signed: \.v~,- 0,", 
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

By: RayHeJ.l g 
Its: Regional Director 
Date Signed: / I-I ]--0 'f. 

Baker River Hydroelectric Project 
Settlement Agreement 

-30-

I 
I 
I 
I 
I 
I 
.J 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I· 
I 
I 
I 
I ... 

I 
i 
~ 

I: 

I 
I. 
d-

Settlement Agreement 
Baker River Hydroelectric .Project 

The undersigned party/party representative(s), by ~g its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 
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The undersigned party/party representative( s), by affixing its (their) signature( s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

Washington Interagency Committee for Outdoor Recreation 

t~E.J~ 
By: Laura Eckert Johnson 

Its: Director f / 'I-
Date Signed: I ( I r, 0 

I I 
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The undersigned party/partyrepresentative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 
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The undersigned party/partyrepresentative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreem 
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The undersigned party/partyrepresentative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement 

Swinomish Indian Tneal Community 

~~ By: Brian CladOOS1)y 
Its: ChaUman \ 
Date Signed: ~\)~~\tI~ "2..~ 'tooS 

~ -~ 
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The undersigned party/party. representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

Upper Skagit Indian Tribe . 

S'c'# -
~. :111. 

By: ~sco:tt 
Its: Chairman 
Date Signed:_"u.zLl~z.:toL!/:..;;;6.....;;fI ______ _ 
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Settlement Agreement 
Baker River Hydroelectric Project 

The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby, 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

The Nature Conservancy of Washington 

~~iJ.J~ 
By: David H. Weekes 
Its: Washington State D1:CW 
Date Signed: II It. J () 

, 'I 
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 

. Comprehensive Settlement Agreement: 

~ieQlation Council 

By: trick Donovan Goldsworthy 

Its: Chairman rf\ d_ \ <at> n (!) (!) J 
Date Signed: \~ J '-- I 
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

The North Cascades Institute 

~~ 
By: Saul Weisberg \ 
Its: Executive Director l \ 
Date Signed: \. \.. ~ ll- ~ 0 '\ 
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The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: . 

~ElkFoundation, Inc. 

tSJl!L~ 
By: Robert D. Nelson 

Its: HYdropower~. 
Date Signed: II / I Pi-
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Settlement Agreement 
Baker lUver Hydroelectric Project 

The undersigned party/party representative(s), by affIXing its (their) signature( s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

The Skagit Fisheries Enhancement Group 

.. ~ 1L~~9-
By: Am Thoreen 
Its: Board of Directors' Representative 

~l 

Baker River Hydroelectric Project 
Settlement Agreement 

-41-



Settlement Agreement 
Baker River Hydroelectric Project 

The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

The Washington COuncil ___ -r--

/'a£ 
By: Ric Abbett . 
Its: Corporate Executiv; 
Date Signed: 1/ r/ dt/b¢ 
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The undersigned party/party representative(s), by affIXing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

By: Bryan Cull 

~~e~~!~~_..;..-/..:..Il-l-L..L/-w~~h~'d~"""';f'-I __ -
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I 
The undersigned party/party representa.tive(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing I 
Comprehensive Settlement Agreement: 

~~ I 
t&t=~1 .. 

Skagit County.J;itizen I I I 
Date signed:'/U2' .. 5:) ,20D:]... 
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-Settlement Agreement 
Baker River Hydroelectric Project _ 

The undersigned party/party representative(s), by affixing its (their) signature(s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

BOARD OF COUNTY COMMISSIONERS 
SKAGI COUNTY, WASHINGTON 

Kenneth A. Dahlstedt, Commissioner 

Baker River Hydroelectric Project 
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The undersigned party/party representative(s), by affixing its (their) signature(s) 
below, hereby authorizes the party to enter the Baker River Hydroelectric Relicensing 
Settlement A eement 

Public Utility District No.1 of Skagit County, Washington 

lz-20//~~ Bf: Jones Atterbeny 
Its: Commis~ President 
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The undersigned party/party representative(s), by affixing its (their) signature(s) 
below, hereby authorizes the party to enter the Baker River Hydroelectric Relicensing 
Settlement A ement:· . 



Settlement Agreement 
Baker River Hydroelectric Project 

The undersigned party/party representative( s), by affixing its (their) signature( s) below, hereby 
authorizes the party to enter the Baker River Hydroelectric Project Relicensing 
Comprehensive Settlement Agreement: 

: John Rantsc er 

s: Mayor ! h 
Date Signed: II~ 2.12 4 

( 

Attest: 

~?(~. 
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APPENDIX A: Proposed License Articles 
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Article 101 
Fish Propagation 

Settlement Agreement 
Baker lUver Hydroelectric Project 

The licensee shall be responsible for fish propagation and enhancement programs and 
facilities at the Baker River Project during the term of the license, as described in this 
article. 

Plan and Requirements. Within six months following license issuance, licensee shall, 
following consultation with USFWS, NOAA Fisheries, WDFW, the Upper Skagit Indian 
Tnoe, the Sauk-Suiattle Indian Tnoe, and the Swinomish Indian Tribal Community (''Fish 
Resource Parties''), and USDA-FS, develop a fish propagation Facilities Plan (''FPFP'') 
that contains detailed requirements for licensee's implementation of the facilities and 
programs required by this article, including the following: 

(a) Licensee shall construct ancillary facilities and/or modify Sockeye Spawning 
Beach 4 for improved functionality and productivity, by doing the following: I) isolating 
the water supply to each of the existing segments, 2) installing concrete walls between 
segments, 3) improving alann systems, and 4) reviewing conditions of Sulphur Springs 
water supply intake site and developing a plan to control sediment infusion that may 
include capping the intake area to prevent sliding material from moving into the water 
supply; 

(b) Licensee shall construct additional fish culture facilities at the Sulphur Springs 
site, to provide for a total of20,OOO pounds of instantaneous cultured fish capacity 
(exclusive of eggs and anadromous adults) and 7,000 pounds of egg incubation capacity 
(including egg incubation capacity that may be provided in Beach 4), which shall include 
some or all of the following structures, facilities, and equipment necessary for adult 
holding, spawning, and egg incubation: water chi1ler(s), fry starter(s), troughs or ponds, 
rearing ponds, and loading facilities; . 

( c) Licensee shall provide for fishery facility operations in a manner that will 
enable the sequential development of population enhancement for sockeye, based upon: 1) 
a study completed no later than two years following license issuance evaluating and, if 
possible, determining the capacity of Baker Lake and Lake Shannon for the production of 
sockeye smolts from fry, 2) a phased approach for increasing sockeye fry capacity from 
production limits derived empirically from monitoring and analyses of returning 
broodstock and subsequent smolt production, and 3) operational tests of the limits of 
Sockeye Spawning Beach 4 productivity to optimize output toward the goal of producing 
approximately four (4) million fry; 

(d) Licensee shall decommission the site of Sockeye Spawning Beaches 1, 2 and 3, 
in accordance with the following: 1) to the extent feasible, retain Beaches 2 and/or 3 until 
replacement production from new facilities required by this article are developed, which 
retention may require modifications, such as leak reduction, to keep them functional and 
improve their performance prior to decommissioning, 2) decommissioning shall not occur 
until approval from the USDA-FS is obtained, and 3) decommissioning may include: 
configuring the ponds into a channel with a natural meander to optimize fish usage, 

Baker River Hydroelectric Project -50-
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Baker River Hydroelectric Project 

removing existing structures and restoring landscaping, and initiating adult salmon returns 
to the site with a temporary supplementation program; 

(e) Licensee shall continue the existing programs described in the schedule below, 
unless modified or terminated at the direction of the Sauk-Suiattle Indian Tribe, 
Swinomish Indian Tnbal Community, Upper Skagit Indian Tnbe, and Washington 
Department ofFish and Wildlife (''Fish Co-managers''). Licensee shall fund and 
implement fish propagation and enhancement programs, when and if directed by the Fish 
. Co-managers according to the following: 1) fisheries management objectives provided to 
licensee by the Fish Co-managers, 2) weight and production targets established by the Fish 
Co-managers, within the capacity and production limits (maximum of20,OOO pounds for 
no more than three months annually) of the facilities required by this article, 3) species mix, 
life stages, and quantities, based on Fish Co-managers' direction, within the capacity and 
production limits of the facilities required by this article, and 4) facility production is 
limited to the space available at the Sulphur Springs site; 

(t) Licensee shall, beginning no later than five years following license issuance, 
make funding available to the Fish Co-managers for the PUIpOse of evaluation, planning, 
permitting and implementation of a reservoir nutrient enhancement program in an amount 
not to exceed $60,000 annually during the term of the license. Any funds not expended in 
one year may be carried over into succeeding years, or, at the direction of the Fish 
Co-managers, due to program asSessment potential or other relevant biological factors, 
may be transferred to the Habitat, EIihancement Restoration and Conservation (HERC) 
Fund; 

(g) Within six months following license issuance for the existing facilities, and 
within six months following completion of construction of facilities required by this article, 
licensee shall prepare, and update periodically as needed, a :fish facility operations manual 
that includes the following elements, as appropriate: facility layout, flow distribution 
schematic and plan, emergency response plan, emergency personnel call-out procedures, 
secmity plan, any current management protocols provided by the Fish Resource Parties, 
reporting procedures, any operations plan approved by the Fish Co-managers, an 
equipment and suppliers' list, any:fish distribution plan approved by the Fish Co-managers, 
any spill containment plan approved by the Fish Co-managers, and any hygiene plan for 
disease control approved by the Fish Co-managers; 

(h) Licensee shall develop and implement a set of operational protocols for the 
fisheries enhancement program to be approved by the Fish Co-managers that contains at 
least the following elements: 1) the method for selecting and engaging an annual contractor, 
who is required to be accountable to the Fish Co-managers and qualified to implement the 
program required by this article, 2) the form of annual contract and budget, to be issued for 
5-year periods, with each 5-year contract commitment to be secured 12 months prior to the 
expiration of the current 5-year contract, 3) the process by which the Fish Co-managers 
will consider and approve studies to be performed by licensee or other entities to optimize 
fish program success, 4) the method for preparing an annual audit, to be provided to the 
Aquatics Resource Group ("ARO") December 31 of each year, of the operation of the 
facilities based on a June 1 to May 31 operating year, and 5) a method for developing a 

Baker River Hydroelectric Project -51-
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report format to include in the contract for facility operation by June 1 of each year, 
containing information regarding operations, problems, facility status, future need, and 
~~ofthepro~;md 

(i) Licensee shall make funds available to the Fish Co-managers to hire an on-site 
manager for the fisheries enhancement program required by this article, following 
notification of selection of an on-site manager by the Fish Co-managers md based upon 
any agreement between the Fish Co-managers and the licensee. The manager will be 
selected by the Fish Co-managers. . 

After required consultation in the development of the FPFP, licensee shall provide a 
minimum of 30 days for the consulted parties and other members of the ARG to comment 
. and to make recommendations before filing the FPFP with the Commission. The licensee 
shall include with the FPFP, documentation of consultation and copies of commen~ and 
recommendations on the FPFP after it has been prepared and provided to the consulted 
parties and other members of the ARG, and specific descriptions of how the comments are 
accommodated by the plan. Iflicensee does not accept a recommendation, the filing shall 
include the licensee's reasons, based on Project-specific information. 

Schedule. Licensee shall comply with the requiremen~ of this article according to the 
following initial schedule, which may be revised following consultation with the Fish 
Resource Parties: 

Baker River Hydroelectric Project 
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Settlement Agreement 
Baker River Hydroelectric Project 

Schedule for implementation ofFish propagation/enhancement programs for the Baker 
River Project. 

Estimated Year of Actions 
Start Year License 

2005 -1 Initiate design and permitting for Phase 1 hatchery construction with 
a capacity for 7 million fry (egg capacity - 7.8 million) (phase 1 
Hatchery). 

Initiate design and permitting rearing facilities for up to 20,000 lbs. 
instantaneous capacity (phase 1 Hatchery). 

Initiate design and permitting for holding and handling facilities for 
6,000 adult sockeye hatchery broodstock (phase 1 Hatchery). 

Initiate design and permitting for improvements to Spawning Beach 4 
(SB4). 

Continue the following existing programs: 

• Operation of Sockeye Spawning Beaches 2 or 3, and 4. 

• Artificial incubation of 1,000,000 + sockeye eggs. 

• Rearing of 130,000 sockeye for releases in June (-60,000), 
fall (-60,000), and the following spring (5,000 -10,000). 

• Spawning, incubation and rearing of coho. The egg take is the 
result of sampling for tag recovery from adults and stocking 
needs of Lake Shannon. Fifteen thousand are reared for a year 
and release for fish passage testing. 

• 20,000 rainbow trout for release into Depression Lake. 

2006 0 Construct Phase 1 Hatchery and SB4 improvements. 

Resume basin Sockeye fry productivity study. 

2007-2012 -1-6 Initiate Baker system capacity test by sequential increases in 
production cmrently estimated at -1 million fry per year until the 
sockeye fry capacity of SB4 plus Phase 1 hatchery or the Baker 
system carrying capacity is reached (1st hatchery fry expected spring 
2008). 

2009-2011 -3-5 Initiate and implement decommissioning of site of Sockeye 
Spawning Beaches 1, 2; and 3. 
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Estimated Year of 
Start Year License 

2012-2016 -6-10 

201S -9 

-2016 -10 

-2017- -11 
license term 

Actions 

S~entAgreement 

Baker River Hydroelectric Project 

Hold production stable for Baker system capacity testing at Phase 1 
Hatchery and SB4 capacity (total anticipated fry production -10.S 
million). 

Based on previous capacity study results initiate design and 
permitting for: 

Hatchery expansion to a capacity of 11 million fry (total facility fry 
capacity-14.S million) Phase 2 Hatchery. 

Additional holding and handling facilities for and additional 2,SOO 
adult sockeye hatchery broodstock (total8,Soo adults) Phase 2 
Hatchery. 

Construct Phase 2 Hatchery improvements (as appropriate). 

Resume sequential increases in production currently estimated at -1 
million fry per year until the sockeye fry capacity ofSB4 plus Phase 2 
Hatchery or the Baker system carrying capacity is reached. 

Re.porting. After consultation with the ARG, the WDFW, the Swinomish Indian Tribal 
Community, the Upper Skagit Indian Tribe and Sauk-Suiattle Indian Tribe, licensee shall 
submit a final annual report that includes an annual audit on fish propagation facilities and 
programs required by this article, based on a June 1 to May 31 operating year, which shall 
be submitted to the Commission in ~rdance with Article 102. For the purposes of this 
article, the audit shall involve a periodic review and report on operational indices that 
includes financial accounting, fish handling and disease management operations, 
hazardous materials band]ing, Spill Prevention and Control Countermeasures compliance, 
and other parameters that may be designated from time to time. The licensee shall allow a 
mjnjmum of30 days for the Parties to comment and to make recommendations before 
filing the report of operations with the Commission, and comments will be provided on or 
before November 30. The licensee shall include with the audit or report, documentation of 
comments and recommendations on the annual report, and specific descriptions of how any 
comments are accommodated in the report. If the licensee does not adopt a 
recommendation, the filing shall include the licensee's reasons, based on Project-specific 
information. 

Baker River Hydroelectric Project 
Proposed License Articles 

-S4-

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
'I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I: 

I 
I ,. 

a 
I, 

I 
.J 

I 
I 

I 
I 
l 
I 
'" 

Settlement Agreement 
Baker River Hydroelectric Project 

Article 102 
Aquatics Reporting 

Within one year of license issuance the licensee shall prepare and file with the Commission 
a report regarding plans and other measures for the restoratio~ management and 
enhancement of :fish species in the Baker River basin. Licensee shall submit the report 
annually, and provide updates and revisions as required by the schedule below. The 
licensee shall allow a minimum of thirty (30) days for the ARG to comment before filing 
the report with the Commission, in accordance with the schedule below. The licensee shall 
include with the report, documentation of comments, and specific descriptions of how 
comments are accommodated in the report. If the licensee does not adopt a comment, the 
filing shall include the licensee's reasons, based on Project-specific information. 

The report, at a minimum, shall: summarize existing plans or other measures of agencies 
and tribes, including Endangered Species Act recovery plans and the Aquatic Conservation 
Strategy of the Northwest Forest Plan; and describe how the licensee, agencies, and tribes 
coordinate in the implementation of their respective plans and measures. The licensee 
shall consider this report in the course of implementing Article 101 (Fish Propagation), 
Article 103 (Upstream Fish Passage), Article 104 (Connectivity), Article 105 
(Downstream Fish Passage), Article 106 (Flow Implementation), Article 109 (LWD), 
Article 505 (Riparian/Aquatic Habitat), and Article 602 (HERC Fund). The report shall 
also include the status of development or implementation of plans or other measures and 
annual reporting required by Articles 101, 103, 104, 105, 106, 108, 109, 110,401,505, and 
602 according to the Aquatics Reporting Schedule, as follows; 
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Aquatics Reporting Schedule' I 
Update I Article Annual Report from 

Number Report due? Article 102 Reporting period Draft report due date 

101 x Previous 12 months, October 31 I June 1 to May 31 

102 x Varies - 12 Months January 31 I 
103 x x Previous 12 months, August 31 

June 1 to May 31 I 
104 x x Previous 12 months, August 31 

June 1 to May 31 

I 105 x Previous 12 months, November 30 
September 1 - August 31 

I 106 x Previous 12 months, November 30 
October 1 - September 30 

108 Previous 12 months, March 31 I 
January 1 - December 31 

109 x Previous 12 months, March 31 I January 1 - December 31 

110 x Previous 12 months, March 31 I January 1 - December 31 

401 x Previous 12 months, June 30 I April'1 - March 31 

505 x Previous 12 months, July 31 

I January 1 - December 31 

602 x· x Previous 12 months, July 31 
January 1 - December 31 I 

.1 
I 

-

I 
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In complying with th~ reporting schedule, licensee shall be governed by the following illustration of plan drafting, commenting, and 
reporting: 

Reporting Schedule for Aquatics Articles 101-110,401, and 602 

FPEP 

Overall Rept 
Upstraam 
Passage 
Upstraam 
Connect 

Downstream 
Pass 

Instream Flow 

GraYeI 

LWD 

Erosion control 

WQ 

HERC 

Draft due 

Party comment 
period 

Draft FERC 
Report due 

Final due to 

Articles Draft raport due date Jan 

101 October 31 

102 January 31 

103 August 31 

104 August 31 

105 November 30 

106 November 30 

108 Maroh31 

109 Maroh31 

110 June 30 

401 Maroh 31 

602 July 31 
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Article 103 

Settlement Agreement 
Baker River Hydroelectric Project 

Upstream Fish Passage Implementation Plan 

Licensee shall provide safe and effective upstream passage at the Baker River Project by 
using trapping, sorting, holding and hauling facilities located on the Baker River and other 
operations and facilities as appropriate for the Baker River Project~ in accordance with the 
plan described in this article. Facilities include new facilities and renovations to existing 
facilities. 

Licensee shall develop~ submit to NOAA Fisheries and USFWS for approval, and file with 
the Commission for approval, an Upstream Fish Passage Implementation Plan (UFPIP). 
The licensee shall develop the UFPIP in consultation with the ARG and specifically with 
NOAA Fisheries~ USFWS, WDFW~ the Upper Skagit Indian Tribe, the Sauk-Suiattle 
Indian Tribe, and the Swinomish Indian Tribal Community. 

Licensee shall develop and submit the UFPIP in phases, according to the schedule that 
follows, or on an alternative schedule specified in the UFPIP within six months of license 
issuance: 

e UFPIP - Upstream Passage Construction & Design. No less than 60 days 
before initiation of construction and no later than 2 years after license issuance, 
the licensee shall :tile with the Con:unission its complete plans and 
specifications and schedule for constIUction offacilities for attraction, capture, 
and transport ofupstreatn migrating fish at the Lower Baker Development. 

s UFPIP - Upstreatn Passage Operation & Mamtenance (O&M). No less than 
60 days before initiation of operation, the licensee shall file with the 
Commission its complete plans and specifications for O&M of upstream 
passage facilities. The O&M plan shall include at least the following elements: 
a) fish handling, b) hauling frequencies, c) frequency and magnitude of 
attraction flows, d) species protocol, e) trap operational flows, f) a schedul~, 
g) the method for providing annual updates, and h) trap reporting requirements. 

e DFPIP - Upstream Passage Quality Assurance/Quality Control. No less than 
60 days before initiation of operation, licensee shall file with the Commission 
for approval a quality assurance/quality control plan for the upstream passage 
facilities to confirm that the approved plans will be constructed as approved. 

e UFPlP - Upstream Passage Emergency Response Plan. No less than 120 days 
prior to the initiation of operation of any of the fish passage facilities required 
by this article, licensee shall file with the Commission' a preliminary response 
plan addressing operational contingencies and emergencies, and shall file a 
final plan with the Commission within 120 days from startup testing. 

6 UFPIP - Fish Passage Annual R~orting. The licensee shall file with the 
Commission an annual report describing the operation of the upstream fish 
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Settlement Agreement 
Baker River Hydroelectric Project 

passage facilities for the past year at the Lower Baker Dam, pursuant to Article 
1 02. The report shall include the numbers and species of fish captured in the 
trap and the associated disposition of those fish. The report shall include a 
description of problems and associated remedies for such problems, describe 
any modifications of the facilities implemented in the prior year, and audit and 
report operational compliance. 

The licensee shall allow a minimum of30 days for the consulted parties to comment and to 
make recommendations before filing each of the above plan components with the 
Commission. The licensee shall include with each of the plan components and reports 
required by this article, documentation of consultation and copies of comments and 
recommendations on the completed plan component, documentation of the approval of 
USFWS and NOAA Fisheries or documentation of the status of the review by USFWS and 
NOAA Fisheries, and specific descriptions of how the other consulted parties' comments 
are accommodated by the plan. If the licensee does not accept a recommendation, the 
filing shall include the licensee's reasons, based on Project-specific information. 

Licensee shall make funding available in an amount not to exceed $20,000 annually during 
the term of the license for beneficial modifications beyond the scope of any modifications 
required to meet performance standards. The licensee may, in consultation with the ARG, 
modify facilities or operations as a result of performance reporting, changing needs and 
new technologies, provided that such modifications shall not proceed without the approval 
of the NOAA Fisheries and USFWS.· Modifications shall be submitted to the Commission 
for approval. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Connectivity between Lake Shannon and Baker Lake 

Licensee shall provide a fishway between Lake Shannon and Baker Lake for native char 
and other native fish species that become isolated by the Project No later than three years 
after license issuance, the licensee shall conduct an investigation, in consultation with the 
ARG, and specifically with NOAA Fisheries, USFWS, WDFW, the Upper Skagit Indian 
Tribe, the Sauk-Suiattle Indian Tribe, and the Swinomish Indian Tribal Community, to 
develop and initiate studies with regard to the type of fish way, its location and tinting, and 
the species and numbers offish to be collected and transported upstream of Upper Baker 
Dam, following approval from NOAA Fisheries and USFWS. The investigation may 
include tagging, radio-tagging or other methods. 

Fishways provided according to this article may range from, but may not necessarily be 
limited to, collect and haul operations, a temporary weir and trap on Sulphur Creek or a 
similar facility installed below Upper Baker Dam, up to a more permanent trap and haul 
facility below Upper Baker Dam. The facility shall include design accommodations for 
other aquatic species that do not compromise the primary design focus on native char and 
may be significantly lesser in scope and complexity than the adult fish trap downstream of 
Lower Baker Dam. Investigation is necessary to narrow the range of prospective fishway 
alternatives within this ~e. 

If testing demonstrates that the approved prototype fishway does not appropriately achieve 
fish species connectivity, licensee shall propose an alternative plan to the ARG for 
approval by USFWS and NOAA Fisheries. 

Licensee shall develop, submit to NOAA Fisheries and USFWS for approval, and file with 
the Commission for approval, a Fish Connectivity Implementation Plan (FCIP). The 
licensee shall develop the FCIP in consultation with the ARG and specifically with NOAA 
Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle Indian Tribe, 
and the Swinomish Indian Tribal Community. 

The licensee shall develop and submit the FCIP in phases, according to the schedule that 
follows, or on an alternative schedule submitted to the Commission for approval by 
licensee within six months of license issuance: 

• FCIP - Fish Connectivity Construction & Design. No less than 60 days before 
initiation of construction and no later than 3 years after license issuance, the 
licensee shall file with the Commission its complete plans, specifications, and 
schedule for construction of facilities and/or operations for attraction, capture, 
and transport of upstream migrating fish from Lake Shannon to Baker Lake. 

• FCIP - Fish Connectivity Operation & Maintenance (O&M). No less than 
60 days before initiation of operation, the licensee shall file with the 
Commission its complete plans and specifications for O&M of upstream 
passage facilities. The O&M plan shall include at least the following elements: 
a) fish handling, b) hauling frequencies, c) frequency and magnitude of 
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Settlement Agreement 
Baker River Hydroelectric Project 

attraction flows, d) species protocol, e) trap operational flows, f) a schedule, 
g) the method for providing annual updates, and h) trap reporting requirements. 

• FCIP - Fish Connectivity Quality Assurance/Quality Control. No less than 
60 days before initiation of operation, licensee shall file with the Commission 
for approval a quality assurance/quality control plan for the upstream passage 
connectivity facilities and/or operations to confirm the approved plans will be 
constructed and/or operated as approved. 

• FCIP - Fish Connectivity Emergency Response Plan. No less than 120 days 
prior to the initiation of operation of any of the fish passage facilities required 
by this article, licensee shall file with the Commission a preliminary response 
plan addressing operational contingencies and emergencies, and shall file a 
final plan with the Commission within 120 days from startup testing. 

• FCIP - Fish Connectivity Annual Reporting. Licensee shall file with the 
Commission an annual report describing the operation of the upstream fish 
passage connectivity facilities for the past year at the Upper Baker and Lower 
Baker Developments, pursuant to Article 102. The report shall include the 
numbers and species of fish captured in the trap and the associated disposition 
of those fish. The report shall include a description of problems and associated 
remedies for such problems, any modifications of the facilities implemented in 
the prior year, and audit and report operational compliance. 

The licensee shall provide a mjnimum of30 days for the consulted parties to comment and 
to make recommendations before filing each of the above plan components with the 
Commission. The licensee shall include with each of the plan components and reports 
required by this article, documentation of consultation and copies of comments and 
recommendations on the completed plan component after it has been prepared and 
provided to the consulted parties, documentation of the approval ofUSFWS and NOAA 
Fisheries or documentation of the status of the review by the USFWS and NOAA Fisheries, 
and specific descriptions of how the other consulted parties' comments are accommodated 
by the plan. If the licensee does not accept a recommendation, the filing shall include the 
licensee's reasons, based on Project-specific information. 
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Article lOS 
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Baker River Hydroelectric Project 

Downstream Fish Passage Implementation Plan 

Licensee shall provide safe and effective downstream passage at the Baker River Project 
by .using attractio~ guidance, trapping, sorting, holding and hauling facilities located on 
the Project reservoirs and other operations and facilities as appropriate for the Baker River 
Project, in accordance with the plan described in this article. Required facilities include 
new facilities and may include renovation of some existing facilities. 

Licensee shall develop, submit to NOAA Fisheries and USFWS for approval, and file with 
the Commission for approval, a Downstream Fish Passage Implementation Plan (DFPIP). 
The licensee shall develop the DFPIP in consultation with the ARG and specifically with 
NOAA Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle 
Indian Tribe, and the Swinomish Indian Tribal Community. 

The plan shall be implemented in phases, according to the schedule that follows, or on an 
alternative schedule to be submitted to the Commission for approval by licensee within six 
months of license issuance: 

• DFPIP - Downstream Passage Construction & Design. No less than 60 days 
before initiation of construction and no later than 2 years after license issuance, 
the licensee shall file with the Commission its complete plans and 
specifications for construction of facilities for attractio~ capture, and transport 
of downstream migrating fish at the Upper Baker and Lower Baker 
Developments. 

The downstream passage construction and design actions shall include 
licensee's provision of safe and effective downstream passage at the Upper 
Baker and Lower Baker Developments, which may include the following 
features: a) a guide net; b) a floating surface collector (FSC); c) a transition 
structure between the guide net and FSC; d) a transportation conduit; e) a 
floating fish trap; f) transfer facilities; g) hauling vehicles, and h) stress-relief 
ponds, in accordance with the plan described in this article. The downstream 
passage facilities shall be developed and installed according to the following 
sequence: 

1) Upper Baker phase one shall include a 500 cfs capacity floating surface 
collector (with 1,000 cfs pumping capacity) and ancillary facilities, to 
be scheduled to be operational by March 2008; 

2) Lower Baker phase one shall include a 500 cfs capacity floating surface 
collector (with 1,000 cfs pumping capacity) and ancillary facilities, to 
be operational by March 2012; 

3) Upper Baker phase two shall be provided if Upper Baker phase one fails 
to meet performance criteria described in the DFPIP and the Services' 
section 18 prescriptio~ and shall include a 1,000 cfs capacity floating 
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Settlement Agreement 
Baker River Hydroelectric Project 

surface collector to be installed no later than five (5) years after 
completion of phase one, if needed; and 

4) Lower Baker phase two shall be provided if Lower Baker phase one 
fails to meet performance criteria described in the DFPIP and the 
Services' section 18 prescription, and shall include expansion of the 
existing 500 cfs floating surface collector to 1,000 cfs capacity, if 
needed. 

5) If at any time before a phase two expansion segment is constructed for 
either the Upper Baker or Lower Baker FSC, NOAA Fisheries and the 
USFWS determine that phase two is not required as a prescriptive 
measure due to the success of phase one downstream. passage, and both 
NOAA Fisheries and USFWS provide documentation to the licensee 
and to FERC that no further prescriptive measures are required, 
$800,000 will be made available to fund projects identified pursuant to 
Article 405 for each unnecessary expansion. 

• DFPIP - Downstream Passage Operation & Maintenance (O&M). No less than 
60 days before initiation of operation, the licensee shall file with the 
Commission its complete plan and specifications for O&M of downstream 
passage facilities. The O&M plan shall include at least the following elements: 
a) the seasonal period of operation, b) special floating surface collector 
operations, c) fish sampling, d) fish handling protocols, e) holding and release 
protocols, f) transport loading rates, g) trap counts reported weekly, h) a 
schedule, and i) the method for providing annual updates. 

• DFPIP - Downstream Passage Quality Assurance/Quality Control. No less 
than 60 days before initiation of operation, licensee shall file with the 
Commission for approval a quality assurance/quality control plan for the 
downstream passage facilities to confirm the approved plans will be 
constructed as approved. 

• DFPIP - Downstream Passage Emergency Response Plan. No less than 
120 days prior to the initiation of operation of any of the fish passage facilities 
required by this article, licensee shall file with the Commission a prejiminary 
response plan addressing operational contingencies and emergencies, and shall 
file a final plan with the Commission within 120 days from startup testing. 

• DFPIP - Fish Passage Annual Reporting. Licensee shall file with the 
Commission an annual report describing the operation of the downstream fish 
passage facilities for the past year at the Upper Baker and Lower Baker 
Developments, pursuant to Article 102. The report shall include the number 
and species of fish captured in the trap and the associated disposition of those 
fish. The report shall include a description of problems and associated .: 
remedies for such problems, any modifications of the facilities implemented in 
the prior year, and audit and report operational compliance. 
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If there are any unexpected delays for the schedules set forth in this article, licensee shall 
convene a meeting of the ARG to identify an acceptable alternative to properly protect, 
mitigate and enhance downstream fish passage in the context of the schedule for all 
downstream passage facilities., which may include, without limitation, an accelerated 
schedule for fish passage at one reservoir if the schedule is delayed for fish passage at the 
other reservoir. 

The licensee shall allow a minimum of 30 days for the consulted parties to comment and to 
make recommendations before filing the plan with the Commission. The licensee shall 
include with the plan, documentation of consultation and copies of comments and 
recommendations on the completed plan after it has been prepared and provided to the 
consulted parties, documentation of the approval ofUSFWS and NOAA Fisheries or 
documentation of the status of the review by the USFWS and NOAA Fisheries, and 
specific descriptions of how the consulted parties' comments are accommodated by the 
plan. If the licensee does not accept a recommendation, the filing shall include the 
licensee's reasons, based on Project-specific information. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the 
proposed alternative 'schedule to the Commission, and shall forward any comments on the 
alternative schedule to the Commission along with the proposed alternative schedule. 
Upon approval, the alternative schedule becomes a requirement under the license, and the 
licensee shall implement the alternative schedule, including any changes required by the 
Commission. 

Licensee shall make funding available in an amount not to exceed $20,000 annually d1U'ing 
the term of the license for beneficial modifications beyond the scope of any modifications 
required to meet performance standards. The licensee may, in consultation with the ARG, 
modify facilities or operations as a result of perfonnance reporting, changing needs and 
new technologies, provided that such modifications shall not proceed without the approval 
of the NOAA Fisheries and USFWS. Modifications shall be submitted to the Commission 
for approval. 
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Flow Implementation 

Settlement Agreement 
Baker River Hydroelectric Project 

Licensee shall release flows and manage reservoirs at the Baker River Project for the 
protection, restoration and/or enhancement of fish and wildlife resources, riparian vegetation, 
aesthetic resources, water quality, recreation resources, flood control and health and safety, as 
described in this article and Article 107. 

(A) Interim Operations. Until the new units described in this article are constructed, 
licensee shall conduct operations in accordance with the Interim Protection Plan (1PP) 
analyzed in the Biological Opinion for Endangered Species Act Section 7 Consultation for the 
Baker River Hydroelectric Project (PERC No. 2150), NOAA Fisheries Consultation 
No. 2002/01040, or as approved by the Commission. During this interim period, licensee shall 
use best efforts to protect other species of salmonids not addressed in the IPP by reducing the 
maximum flow from generation of 4,100 cfs to 3,200 cfs from the Lower Baker Development, 
or less if possible, during the spawning season, from September 1 to December 31. The 
licensee shall investigate methods and make best efforts to reduce ramping rates toward the 
standards es~lished in Aquatics Table 1 below. In making its best efforts, licensee shall 
consider the best interests of the fish resources by limiting the rate of change of incrementally 
decreasing flows, limiting the amount of daily amplitude change, and minimizing the 
difference between spawning and incubation flows. These flows may not necessarily be 
preferred for energy generation, but will be within the operational limitations of the existing 
Lower Baker dam and powerhouse. 

(B) Flow Implementation Plan. Within four years of license issuance, the licensee shall 
prepare and submit for the Commission's approval a Flow Implementation Plan (FIP). The 
Ffi> shall: 1) specify the schedule for construction of two new generating units each with 750 
cfs capacity, as provided in subsection (E); 2) require the implementation of Aquatics Table 1 
or 2 as provided in sub-section (C), following construction; 3) provide the process and criteria 
for proposing modifications to Aquatics Table 1 or 2; and 4) provide the process and criteria 
for amending the Ffi>. The licensee shall develop the plan in consultation with the ARG, 
including specifically Ecology, USFWS, NOAA Fisheries, USDA-FS, WDFW, the 
Swinomish Indian Tribal Community, Upper Skagit Indian Tribe, and Sauk-Suiattle Indian 
Tribe. The licensee shall allow a rnjnhnum of 60 days for the consulted entities to comment 
and to make recommendations before filing the plan with the Commission. The plan shall 
include documentation of consultation, copies of comments and recommendations, and the 
licensee's responses. If the licensee does not accept a recommendation, the plan shall include 
the licensee's reasons based on Project-specific information. 

(C) Plan Implementation. Following construction of the facilities required by this 
article, the licensee shall release flows as provided in Aquatics Table 1. In the event that the 
Army Corps' of Engineers , (ACOE) District Engineer directs the licensee to operate the Lower 
Baker reservoir to provide up to 29,000 acre-feet of storage in accordance with Article 107, 
licensee shall implement Aquatics Table 2, following the construction of any necessary 
facilities modifications, and the FIP shall be revised to incorporate Aquatics Table 2. 
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(D) Aquatics Table 1 or 2 Modifications. Aquatics Table 1 or 2 may be modified, as 
appropriate to protect, mitigate, and enhance aquatic resources. Iflicensee obtains or receives 
new information that suggests different flows may better protect, mitigate, and enhance 
aquatic resources, then licensee will provide the new information to the ARG to allow 
consideration of a modification to Aquatics Table 1 or 2. The ARG may propose a 
modification provided that the modification shall not require licensee to make additional funds 
available or to increase the total expected cost or other impact on Project generation or capacity, 
subject to the reserved authority of the Commission or Ecology. Modifications may be 
proposed at any time prior to completion of the PIP or through the plan amendment process 
thereafter. Following approval by the Commission, the licensee shall implement the 
modifications as required by the FIP. 
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AfT bl 1 .qua ICS a e 

Lower Baker Development 
Engineering Module: Three turbines (one 4,100 cfs turbine, two 750·cfs turbines) 

Max Pool 
Min. Instrcam Max. Insh'cam Ilowurallllllllg Flood Control Level (ft) 

Period Flow (ds) Flow (e£s) II) Rates(') Storage (AF) (NAVD88) 
Aug 1·31 1,000 3,600 442.35 

Sep 1·3 1,000 3,600 442.35 

4·9 1,000 3,600 442.35 
I·inch per hour 

10·30 1,000 3,200 day and night 442.35 
Oct 1·7 1000 3200 (1) 442.35 

8-15 1,000 3,200 (1) 442.35 
16·20 1,000 3,200 (1

) 442.35 
21·31 1,200 3,600 (1

) 442.35 
Nov 1·15 1,200 3,600 (1

) 442.35 
16·30 1,200 3,600 (1

) 2-inches per 442.35 
Dec 1·31 1,200 3,600 (1

) hour day and No flood cOlltrol 442.35 
Jan 1·31 1,200 5,600 night requirement 442.35 
Feb 1·15 1,200 5,600 442.35 

16·28 1,200 5,600 442.35 
Mar 1·31 1,200 5,600 442.35 
Apr 1-30 1,200 3,600 o inches per 442.35 
May 1·8 1,200 3,600 hour day and 2 442.35 

9·14 1,200 3,600 inches per hour 442.35 
15·22 1,200 3,600 night 442.35 
23·31 1,200 3,600 442.35 

Junl-15 1,200 5,600 442.35 

16·30 1,200 5,600 I-inch Ihour day 442.35 

Jull·31 1,200 5,600 and night 442.35 

(I) Maximum release constraints eliminated when Baker lake inflow> 10 % monthly exceedance flow 
QB Skagit River above the Baker River confluence> 24,000 cfs October through December. 

(2) Downramplng rates measured at the Baker River at Concrete, but based on stage changes observed 
at Transect 1 on the malnstem Skagit River below the Baker River confluence (RM 56.5). 

(J) Maximum elevation unless otherwise directed by the District Engineer (ACOE) during Flood Season. 

- -- - -- - -
Min Pool 
I.evel (ft) 

(NAVIl88) 
404.75 
404.75 

404.75 . 
404.75 

389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 

404.75 

404.75 

404.75 

Settlement Agreement 
Baker River Hydroelect"ic Project 

Upper Baker Development 
No changes to turbine configuration 

Flood Max Pool(J) Min Pool Max Dally 
Conll'Dl I.evel (ft) Level (ft) Pool Level 

Period Slol'age(AF) (NAVIl88) (NAVD88) CltallRe 
Aug 1·31 727.71 724.8 Max 11001 

Sep 1-3 727.77 724.8 fluctuation ::: 
0.5 fl per 

4·9 No flood 727.71 720.8 rolling 24·hr 
control period 

10·30 requirement 727.71 718.8 
Oct 1·7 prior to 11/01 727.77 713.8 

8·15 727.71 685 
16·20 727.77 685 
21-31 727.77 685 

Nov 1·15 16,000 AI' 724.47 685 
16·30 711.56 685 

No 

Dec 1·31 711.56 685 
constmi!lts 

Jan 1·31 
74,OOOAF 

711.56 685 
on max daily 

11115 to 03/01 pool level 
Feb 1·15 711.56 685 changes 

16-28 711.56 685 
Mar 1·31 711 685 
Apr 1-30 718 685 
May 1·8 727.77 685 

9-14 No flood 727.77 713.8 
15·22 control 727.77 718.8 
23·31 requirement 727.77 724.8 Max pool 

Jun 1-15 afier03/01 727.77 724.8 fluctuation ::: 

16·30 727.77 724.8 0.5 fl per 

Jull-31 727.77 724.8 
rolling 24·hr 

. period 

No minimum flow requirements. 
No maximum instream flow constraint. 
No downramplng IImltaUons for environmental Interests. 

NOTE: All elevations are referenced to NA VD 88. Operations in effect for all years (no special dry year conditions) 
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AfT bl 2 ~gua ICS a e 
Lower Baker Developmellt 

Engineering Module: Three turbines (one 4,100 cIs turbine, two 750·cfs turbines) 
MaxPool lJ) 

Mill. JnsCream Max. Jnstream Dowllramplng Flood Control Level (ft) 
Period Flow (cf.) Flow Cds) (I) aaCes II) StoI'8Re(AF) (NAVD88) 

Aug 1·31 1.000 3,600 442.35 
Scp 1·3 1,000 3,600 

No flood control 
442.35 

requiremenl prior 
4-9 1,000 3,600 

to 1011 
442.35 

I·inch per hour 
10-30 1,000 3,200 day and night 442.35 

Oct 1·7 1,000 3,200(1) 428.55 
8-15 1,000 3,200(1) 428.55 

16-20 1,000 3,200(1) 428.55 
21·31 1,200 3,600·(1) 428.55 

Nov I-IS 1,200 3.600(1) 29.000 AF 10/01 428.55 
16-30 1,200 3.600") 2-inchcs per 1003/01 428.55 

Dec 1-31 1,200 3,600(1) hour day and 428.55 
Jan 1-31 1,200 5,600 night 428.55 
Fcb 1-15 1,200 5,600 428.55 

16-28 1,200 5.600 428.55 
Mar 1-31 1,200 5,600 442.35 
Apr 1-30 1,200 3.600 o inches per 442.35 
May 1-8 1.200 3,600 hour day and 2 442.35 

9-14 1.200 3,600 inches per hour No flood control 
442.35 

15-22 1.200 3,600 night requirement after 442.35 
23-31 1,200 3.600 03/01 442.35 

Junl-15 1.200 5600 442.35 

16-30 1,200 5600 I-inch !hour day 442.35 

Jull-31 1,200 5,600 Bnd night 442.35 

(I) Maximum release constraints eliminated when Baker Lake Inflow> 10 % monthly exceedance flow 
QB Skagit River above the Baker River confluence> 24,000 cfs October through December. 

(2) Downramping rates measured at the Baker River at Concrete, but based on stage changes observed 
at Transect 1 on the malnstem Skagit River below·the Baker River confluence (RM 56.5). 

(l) Maximum elevation unless otherwise directed by the District Engineer (ACOE) during Flood Season. 

Min Pool 
Level (fI) 

(NAVD88) 
404.75 
404.75 

404.75 

404.75 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 
389 

404.75 
404.75 

404.75 

Settlelllellt Agreelllcllt 
Baker River Hydroelectric Project 

Upper Baker Development 
No changes to turbine configuration 

Mal PooIP) Min Pool Max Dally 
Flood ConCrol Level (ft) Level (ft) Pool Level 

Period Stol'aRe (AF) (NAVD88) (NAVD88) CllaoRe 
Aug 1·31 727.77 724.8 Max pool 

Sell 1·3 727.77 724.8 fluctuation ~ 
No flood 0.5 fl per 

4·9 control 727.77 720.8 rolling 24·lIr 
requirement period 

10·30 prior to lOllS 727.77 718.8 
Oct 1-7 727.77 713.8 

8·15 727.77 685 
16·20 711.56 685 
21·31 711.56 685 

Nov I-IS 711.56 685 
16-30 74.000AF 711.56 685 

No 

Dec 1-31 10115 to 03101 711.56 685 
constrainls 

J~nl-31 711.56 685 
on max daily 

Fcb I-IS 71 J.56 685 
poollevcl 

16·28 711.56 685 
changes 

Mar 1-31 711 685 
Apr 1-30 718 685 
May 1-8 727.77 685 

9-14 No flood 727.77 713.8 
15-22 control 727.77 718.8 
23-31 requirement 727.77 724.8 Max pool 

Junl-IS afler03/01 727.77 724.8 fluctuation ~ 

16-30 727.77 724.8 0.5 fl per 

Jull-31 727.77 724.8 
rolling 24-hr 

period 

No minimum flow requirements. 
No maximum /nstream flow constraint. 
No downramplng Hmllallons for envlronmenlallnterests. 

NOTE: AU elevations are referenced to NAVD 88. Operations in effect for aU years (no special dry year conditions) 
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Settlement Agreement 
Baker River Hydroelectric Project 

Aquatics Ramping Rate Figure A: Relationship between flows in the Baker River and Skagit 
River (Transect IlDa1las Gage) and resulting in ramping schedule for the Baker River Project 
as measured at the Baker River at Concrete Gage to effect the Skagit river for seasons requiring 
1 inch-per hour 

Baker River Flow 

1,500 5000 Skagit River 
aad 

Flow (cfs) 
2,000 2,500 3,000 3,500 4,000 4,500 and 
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Settlement Agreement 
Baker River Hydroelectric Prpject 

Aquatics Ramping Rate Figure B. Relationship between flows in the Baker River and Skagit 
River (Transect IlDallas Gage) and resulting in ramping schedule for the Baker River Project 
as measured at the Baker River at Concrete Gage to effect the Skagit river for seasons requiring 
---- ... - .. ----.-----. -- .--.--. -.. ..--.. ------- 2 
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Settlement Agreement 
Baker River Hydroelectric Project 

(E) Construction of New Units. To achieve this flow regime and meet these 
ramping rates, the licensee shall, upon Commission approval of a construction plan and 
schedule: 1) install two new generating units with approximately 750 cfs capacity each at 
the Lower Baker Development, to come on line within six years after license issuance; and, 
if needed, 2) alter the existing facilities. 

(F) Ramping Rates. The licensee shall, beginning as early as reasonably 
practicable following license issuance and installation of the two new generating units at 
the Lower Baker Development, change the ramping rates for alllicensee-controlled 
streamflow releases per Aquatics Table 1 or 2. The ramping rates shall apply on the Skagit 
River at transect 1, but will be measured on the Baker River based upon an established 
relationship shown on a table or curve to be developed by licensee by seeking input from 
the ARG, WDFW, the Upper Skagit Indian Tribe, the Sauk-Suiattle Indian Tribe, the 
Swinomish Indian Tribal, the USFWS, NOAA Fisheries, and USDA-FS, and in 
consultation with Ecology, and in accordance with any approval received from Ecology. 

These ramping restrictions are to be in effect whenever the flow, as calculated at the 
Skagit River above the Baker River confluence, is less than or equal to 26,000 cfs. The 
relationship between flows and ramping is depicted on Aquatics Ramping Rate Figures A 
andB above. 

(G) Monitoring Flows and Ramping Rates. Instream flows and ramping rates shall 
be monitored at the USGS gage (Station 12193500) Baker River at Concrete or via other 
approved means. Results of monitoring shall be made available to the Commission as part 
of the report required by this article. In the event that the gaging site USGS #12193500 
Baker River at Concrete is no longer operable and another gage is used which is influenced 
by extraneous conditions (gages of the Skagit River, or tributaries, wind action, 
fluctuations in flow from upstream projects, for example), these ramping compliance 
conditions will be revisited. 

(H) Temporary Modification to Flows and Ramping Rates - Natural Events. The 
flow regime required by this article may be temporarily suspended and modified in the 
event that drought conditions, or some other natural event outside of the control of licensee, 
limit licensee's ability to comply with the requirements of this article. Prior to operating 
outside of the conditions of this article, licensee shall: 1) notify the ARG and, at least, 
NOAA Fisheries, USFWS, Ecology, WDFW, the Sauk-Suiattle Indian Tribe, the 
Swinomish Indian Tribal Community, the Upper Skagit Indian Tribe, and Skagit County; 2) 
hold a meeting to identify potential options and solutions, which may include, but not be 
limited to, controlled generation and specified release patterns to protect fish to the extent 
practicable; and 3) obtain approval from Ecology. Controlled generation and specified 
release pattern solutions include, but are not limited to, the following: 

If the total Project live storage (Baker Lake and Lake Shannon combined) drops 
below 160,000 acre-feet, licensee shall notify the ARG and reduce generation at the Lower 
Baker Development to the minimum instream flow in effect at that time until Proj ect 
storage has been restored above 160,000 acre-feet. 

Baker River Hydroelectric Proj ect -71-
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Settlement Agreement 
Baker River Hydroelectric Project 

(I) Temporary Modification to Flows and Ramping Rates - Emergencies. In the 
event that a condition affecting the safety of the Project or Project works, as defined by 18 
C.F.R. § 12.3(b)( 4), occurs and does not allow for consultation to occur before responding, 
then flows and ramping rates may be temporarily modified following any consultation with 
Ecology that is possible given the exigencies of the event. If the flow is so modified, the 
licensee shall notify Ecology, the Commission and the ARG as soon as practicable after the 
condition is discovered, without unduly interfering with any necessary or appropriate 
emergency repair, alarm., or other emergency action procedure. J,.icensee shall provide all 
members of the ARG with a copy of any written report required by 18 C.F.R. § 12.10(a)(2) 
within ten (10) days of filing with the Commission. 

(J) Re:porting Violations. In the event of a violation of the flow release or ramping 
schedule, the licensee shall report such violations as soon as discovered, but no later than 
24 hours. Email notification, or other reporting mechanisms, agreeable to the parties, shall 
be made to the Commission, Ecology, and the ARG. The licensee shall provide a 
follow-up report to the Commission, Ecology, and the ARG within two weeks of the 
incident stating what occUITeci, licensee's response, and any measures licensee proposes to 
reduce future similar occurrences. 

(K) Annual Reporting. Within two years of license issuance and annually 
thereafter according to the schedule set forth in Article 102, the licensee shall prepare and 
submit a Flow Implementation Report (FIR) regarding implementation of this article's 
requirements. The licensee shall develop the report in consultation with the ARG, 
including specifically Ecology, USFWS, NOAA Fisheries, USDA-FS, WDFW, the 
Swinomish Indian Tribal Community, Upper Skagit Indian Tribe and Sauk-Suiattle Indian 
Tribe. The licensee shall provide a minimum of 60 days for the consulted entities to 
comment before :filing the FIR with the Commission. The FIR shall include 
documentation of consultation, copies of comments, and licensee's responses based on 
Project-specific information. . 

(L) Conflicts. If a conflict arises between the ramping rates or flow regimes in 
Article 106 and the additional flood control measures implemented as a part of Article 
107 (b) or ( c), then the licensee shall modify its operations to the minimum extent necessary 
to avoid the conflict in a manner to protect aquatic resources. 
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Article 107 
Flood Storage 

Settlement Agreement 
Baker River Hydroelectric Project 

(a) The licensee 'shall so operate the Upper Baker River reservoir as to provide each year 
16,000 acre-feet of space for flood regulation between October 15 and March 1 as 
replacement for the valley storage eliminated by the development Utilization of this 
storage space shall be as directed by the District Engineer, Corps of Engineers. In addition 
to the above-specified 16,000 acre-feet, the licensee shall provide in the Upper Baker River 
reservoir space for flood control during the storage drawdown season (about September 1 
to April 15) up to a maximum of 58,000 acre-feet as may be requested by the District 
Engineer, provided that suitable arrangements shall have been made to compensate the 
licensee for the reservation of flood control space other than the 16,000 acre-feet specified 
herein. 

(b) Additionally, from October 1 to March 1, licensee shall operate the Lower Baker 
storage reservoir to provide up to 29,000 acre-feet of storage for flood regulation, at the 
direction of the District Engineer, Corps of Engineers, acting on behalf of the Secretary of 
the Department of the Army, subject to the following: (i) such storage-shall be provided 
only in accordance with arrangements that are acceptable to the Corps of Engineers; and 
(ii) such storage shall be provided only after suitable arrangements have been made to 
compensate the licensee for the 29,000 acre-feet of storage for flood regulation specified 
herein. 

(c) Licensee shall consult with the ARG, and specifically Skagit County and the Corps of 
Engineers, to develop means and operational methods to operate tJ.:te Project reservoirs in a 
manner addressing imminent flood events and consistent with the requirements of the 
license. Appropriate means and methods may include, without limitation, additional 
reservoir drawdown below the maximum established flood pool. Licensee shall submit a 
report to the Commission within three years following license issuance describing any 
operational changes developed as a result of this consultation. 
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Article 108 
Gravel 

Settlement Agreement 
Baker River Hydroelectric Project 

Within two years of license issuance, or'on an alternative schedule submitted to the 
Commission for approval, the licensee shall develop and file with the Commission for 
approval a Baker River Gravel Management Plan (BRGMP) for the purposes of evaluating 
secliment interruption by the Baker Project and identifying any gravel augmentation 
measures to be implemented by the licensee. Gravel augmentation identified in the plan 
shall not exceed 12,500 tons annually. Licensee shall develop the plan in a manner that 
considers cost-effective evaluation measures and does not require a comprehensive 
assessment of secliment dynamics in the Skagit River Basin. The BRGMP, at a minimum, 
shall describe the existing and proposed: 

1. Gravel augmentation measures intended to improve the geomorphic function of the 
Lower Baker River alluvial fan and affected downstream reach of the Skagit River 
to the extent of Project impediment to sediment transport, which includes the 
mainstem river cb.aJmel and associated depositional features located within the 
Skagit River floodplain and may address the following: 1) location and 
contribution of gravel/cobble-sized material in the affected reach, 2) condition and 
substrate attrition rates in the reach immediately upstream, 3) substrate attrition 
rates within the affected reach, and 4) substrate sizes in relation to biological needs 
of salmonids and other aquatic organisms; 

2. Procedures for evaluating and monitoring the conditions in the Skagit River to 
determine when and if gravel augmentation is or becomes warranted and to track 
long-term trends in substrate profile degradation; and 

3. Implementation gtlidelines and triggers for gravel/cobble augmentation. Triggers 
may be based on various factors, which may include, without limitation, the 
condition of the middle Skagit River absent Project influence, fluvial geomorphic 
changes throughO'llt the term of the license, and/or habitat suitability for salmonids 
or other aquatic organisms using the middle Skagit River. 

The licensee shall develop the BRGMP following consultation with the ARG. The 
licensee shall allow a mjnimum of 60 days for the consulted entities to comment and to 
make recommendations before filing the plan with the Commission. The licensee shall 
include with the plan, documentation of consultation and copies of comments and 
recommendations on the completed plan after it has been prepared and provided to the 
ARG, and specific descriptions of how ARG comments are accommodated by the plan. If 
the licensee does not accept a recommendation, the filing shall include the licensee's 
reasons, based on Project-specific information. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the 
proposed alternative schedule to the ARG at least 30 days prior to sUbmitting the 
alternative schedule to the Commission, and shall forvvard any comments on the alternative 
schedule to the Commission along with the proposed alternative schedule. Upon approval, 
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Settlement Agreement 
Baker River Hydroelectric Project 

the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

Licensee shall perform the evaluation and monitoring, and gravel augmentation measures 
as required by the plan. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Article 109 
Large Woody Debris 

Within two years of license issuance, or on an alternative schedule submitted to the 
Commission for approval, the licensee shall develop and file with the Commission for 
approval a Large Woody Debris Management Plan (L WDMP). The L WDMP shall 
provide for the reasonable transport of large woody debris (wood over 12 inches (30 em) in 
diameter and over 8 feet (244 em) long) from Project reservoirs to mutually agreeable 
stockpile areas in the Baker basin to be identified in the plan. The plan shall identify the 
following 20-year targets f()r transport: 1) 2,960 pieces 30-60 cm diameter, 2) 540 pieces 
60-90 em diameter, and 3) 160 pieces greater than 90 em diameter. The plan shall set forth 
specific annual transport requirements that will allow licensee to achieve the 20-year 
targets ifLWD is available. Licensee's obligation shall not extend to security of the 
stockpiled L WD, unless located on Project lands. The plan shall establish (i) wood transfer 
quantities for the first twenty years of the license term and (ii) a formula for reconfiguring 
the quantities relating to siz;e and piece number allocation within the period after the first 
twenty years that is based on actual L WD accumulation over the first twenty years of the 
license. The plan shall incl"ude an implementation schedule. 

The licensee shall develop the L WDMP after consultation with the ARG and Terrestrial 
Resources Implementation Group (TRIG). The licensee shall allow a minimum of 60 days 
for the consulted entities to comment and to make recommendations before filing the plan 
with the Commission. The licensee shall include with the plan, documentation of 
consultation and copies of comments and recommendations on the completed plan after it 
has been prepared and provided to the ARG and TRIG, and specific descriptions of how 
the ARG and TRIG comments are accommodated by the plan. If the licensee does not 
accept a recommendation, the :filing shall include the licensee's reasons, based on 
Project-specific information. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the 
proposed alternative schedllle to the ARG at least 30 days prior to submitting the 
alternative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alternative sChedule. Upon approval, 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 
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Article 110 
Shoreline Erosion 

Settlement Agreement 
Baker River Hydroelectric Project 

Within one year of license issuance, or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall develop and file with the Commission for 
approval a Reservoir Shoreline Erosion Control Management Plan (RSECMP) and 
Implementation Schedule, defining the measures the licensee shall undertake to control 
shoreline erosion in a manner consistent with Article 201. The plan shall incorporate the 
results of prefiling relicensing Study A14a, Reservoir Shoreline Erosion and Deposition, 
and shall define the m~ures that licensee will undertake to control shoreline erosion. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the 
proposed alternative schedule to the ARG at least 30 days prior to submitting the 
altemative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alteinative schedule. Upon approval, 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

The RSECMP, and any subsequent updates, shall require the licensee to develop 
site-specific plans for erosion control, erosion prevention, and/or remediation activities 
wherever National Forest Service lands or resources may be affected. Prioritization for 
treatment of identified sites that are at risk ofharm shall be in accordance with plans 
developed in consultation with the USDA-FS, and shall include the first priority for the 
following: recreation sites, heritage resources, and aesthetic/cultural sites and the second 
priority for Severe and High Erosion Categories and any sites affecting facilities or 
resources that emerge during the term. of the license. The RSECMP shall include: 

• survey protocols, fieldwork schedules, and reporting requirements for 
site-specific evaluation (to be used in the design of the treatments), including 
measurements of geology, vegetation, erosion rates and mechanisms, 
documented with photographs, maps and GPS locations; 

• selection criteria and prioritization of sites for treatment; 

• descriptions of appropriate treatment techniques including treatment standards 
and goals, methods, materials, costs and timing; 

• evaluation of the probability of success for treatments and consideration of 
alternatives; 

• schedules for treatment implementation, including all necessary NEP AlSEP A 
and permitting; 

• schedules for maintenance of treatments as needed; 
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Settlement Agreement 
Baker River Hydroelectric Project 

• development and implementation of a monitoring plan to assess the 
effectiveness of erosion control treatments and to monitor erosion trends at 
untreated sites; 

• evaluation and treatment of erosion at newly emergent sites that are affecting 
resources; 

• annual reporting requirements; and 

• provisions for updating the Plan at five year intervals utilizing adaptive 
management and monitoring to assess future treatment and maintenance 
actions. 

Appropriate erosion treatment techniques will be determined based on potential 
effectiveness and safety. Erosion control measures may include, but are·not limited to: a) 
vegetation and/or bioengineering;' b) anchored logs; c) riprap vestment; d) rock wall; e) 
crib wall; f) perched beach; and g) drift sills. 

The licensee shall develop the RSECMP in consultation with the USDA-FS. The licensee 
shall allow a minimum of30 days for the USDA FS to comment and to make 
recommendations before filing the plan with the Commission. The licensee shall include 
with the RSECMP, documentation of consultation and copies of comments and 
recommendations on the RSECMP after it has been prepared and provided to the agency, 
and specific descriptions of how the agency's comments are accommodated by the 
RSECMP. If the licensee does not accept a recommendation, the filing shall include the 
licensee's reasons, based on Project-specific information. 

Licensee shall make funding available in an amount not to exceed $600,000, in accordance 
with the following schedule: $100,000 in each of Years 2, 3, and 4 following license 
issuance and $100,000 every ten years thereafter during the term. of the license. 
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Article 201 

Settlement Agreement 
Bakel' River Hydroelectric Project 

Programmatic Agreement 

The licensee shall implement the ''Programmatic Agreement Between the Federal Energy 
Regulatory Commission and the Washington'State Historic Preservation Officer for 
Managing Historic Properties that May be Affected by a License Issuing to Puget Sound 
Energy for the Continued Operation of the Baker River Hydroelectric Project in Skagit and 
Whatcom Counties, Washington - FERe Project No. P-21S0" (Programmatic 
Agreement)[Note: Title to be Determined], execut~d on ***[to be filled·in by FERC], 
including, without limitation, but not limited to the Historic Properties Management Plan 
(HPMP) attached to the Programmatic Agreement. The HPMP is approved and the 
licensee shall implement its provisioD;S. 

For license Article 201, licensee shall provide an annual summary of expenditures made 
during the preceding year in conformance with the requirements of the license, as well as 
an accounting of funding expenditures, interest earned, disbursements made as required by 
any article, and a report indicating adjustments made for inflatiQn in accordance with 
Article 602. The figure below depicts the annual reporting schedule. 

Baker River Hydroelectric Project ~ 79-
Proposed License Articles 



Reporting Schedule for Cultora1 Articles 201and 602 

HPMP 

CRAG 

Reporting Period 
Draft due 
Agenoy comment 
period 

Draft FERC rapt due 
Final due to FERC 

Dr.tft RPort 
ArtIcle. due CIa. 

201 July 31 

602 July 31 

12 'Mollth It jJDl'II!1lt." 

J'cl'lod 

Baker River Hydroelectric Project 
Proposed License Articles 

r 

Itevlew PeJ'lod 

-80-

Settlement Agreement 
Baker Rher Hydroelectric Project 

..., oct Nov Dec.ran Feb liar Apr 

--~ --



I' 
I 
I" 
I 
I 
I 
I 
I 
I 
I 
~ 

I 
I 
I 
I 
I 
I 
I 
I 

Article 301 

Settlement Agreement 
Baker River Hydroelectric Project 

Recreation Management Report 

Within three years following license issuance, and annually thereafter, the licensee shall 
prepare and file with the Commission a Recreation Management Report (''RMR'j 
regarding plans and other measures for protection, mitigation, and enhancement of 
recreation resources in the Project area. 

The RMR, at a minimmn, shall: (1) report on the status of development or implementation 
of plans or other measures required by: (a) Article 302 (Aesthetic Management), (b) 
Article 303 (Baker Lake Resort), ( c) Article 304 (Water Recreation Safety), (d) Article 305 
(Lake Shannon Access), (e) Article 311 (New Facilities) ,and (f) Article 315 (Law 
Enforcement Planning); (2) report on the status and development of plans and other 
measures being undertaken by the USDA-FS with funding provided by licensee, based on 
any information provided to licensee by the USDA-FS, pursuant to (a) Article 306 (Visitor 
Information), (b) Article 307 (Visitor Interpretation), (c) Article 308 (Dispersed 
Recreation), (d) Article 309 (USDA-FS Bayview Campground), (e) Article 310 
(USDA-FS New Trails and Trailheads), (f) Article 311 (USDA-FS New Campgrounds), (g) 
Article 312 (USDA-FS Campground Maintenance), (h) Article 313 (USDA-FS Trail and 
Trailhead Maintenance), and (i) Article 314 (USDA-FS Forest Roads, Road Maintenance); 
and (3) a compilation of the plans required by (a) Article 302 (Aesthetic Management Plan 
for Project Facilities), (b) Article 303 (Baker Lake Resort Plan), (c) Article 304 (Water 
Recreation Water Safety Plan), (c) Article 305 (Lake Shannon Recreation Plan), (d) Article 
311 (Developed Recreation Monitoring Plan), and (e) Article 315 (Law Enforcement 
Plan). 

The RMR shall also include an implementation schedule, substantially in the form attached 
as Appendix A-5 entitled "Recreation Implementation Schedule." The licensee shall 
review the Recreation Implementation Schedule annually in consultation with the 
Recreation Resources Group (''RRG''), and shall update it if there are: a) any changes in 
priorities for use of funding, b) acknowledgement of satisfaction of licensee' s funding 
obligation related to completion of any action required by a specific article, c) any new or 
modified USDA-FS management objectives that may change uses offunding, d) any 
change in USDA-FS priorities due to funding sources from third parties and the effect, if 
any, on the Recreation Implementation Schedule, and e) any reports accounting for funds 
expended by all parties under this article. Any Recreation Implementation Schedule 
update shall be submitted to the Commission for approval. 

The licensee shall include documentation of consultation on the Recreation 
Implementation Schedule, copies of review comments by the USDA-FS and RRG on the 
completed RMR and updates to the RMR, and specific descriptions of how the comments 
of the USDA-FS and the RRG are accommodated in the RMR or update. The licensee 
shall allow a minjmum of 60 days for the USDA-FS and RRG to comment before filing the 
RMR or update with the Commission. 

For license Articles 301-318 and 602, licensee shall provide an annual summary of 
expenditures made during the preceding year in conformance with the requirements of the 
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license, as well as an accounting of :funding expenditures, interest earned, disbursements 
made as required by any article, and a report indicating adjus1ments made for inflation in 
accordance with Article 602. The figure below depicts the annual reporting schedule. 
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Article 302 

Settlement Agreement 
Bakel' River Hydroelectric Project 

Aesthetics Management 

Within two years of license issuance, or on an altemative schedule to be submitted to the 
Commission for approval, the licensee shall file the Aesthetics Management Plan (AMP) 
with the Commission for approval. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the RRG. Licensee shall provide a copy of the 
proposed alternative schedule to the RRG at least 30 days prior to submitting the 
alternative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alternative schedule. Upon approval~ 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

The licensee shall develop the AMP in consultation with the RRG and specifically the 
USDA-FS. Within eighteen months oflic~e issuance, the licensee shall submit a draft of 
the AMP to the RRG for.review and comment The licensee shall include, with the AMP· 
filed with the Commission., an implementation schedule, documentation of consultation, 
copies of consulting entity comments and tecommendations on the completed plan and 
schedule, after they have been prepared and provided to consulting entities, and specific 
descriptions of how the entities' comments are accommodated by the plan and schedule. 
The licensee shaH allow a minimum of 30 days for entities to comment and to make 
recommendations before filing the plan revision and schedule with the Commission. Iftbe 
licensee does not adopt a recommendation, the filing shall include the licensee's reasons, 
based on Project-specific information. 

The AMP shall contain an implementation schedule, a list oflocal native plants species that 
may be used for landscaping, and a ijst of approved exterior colors and materials for 
selected Project facilities. The AMP shall include provisions for the licensee to implement 
the following actions to reduce visual effects: 1) paint the pump station (offpeak pump 
discharge facility) in neutral earth-tone colors and plant native vegetation to screen the 
facility from the West Pass Dike boat launch are~ 2) plant native vegetation to screen the 
yards, buildings, and fence of the Upper Baker Operations and Maintenance Yards from 
the Kulshan Campground and Forest Service Road 1106, 3) paint the existing crane at the 
Lower Baker Dam a neutral earth-tone color during the next normal painting cycle, and 4) 
plant landscaping in the area near the visitor's center and associated parking area at the 
Lower Baker River Operations Complex Center. The AMP shall not require the licensee to 
implement any action in a manner that would prevent the safe operation of the Project and 
associated facilities or interfere with dike and road maintenance. 

The licensee shall make funds available to the USDA-FS in an amount not to exceed that 
shown in the Recreation Implementation Schedule required by Article 301. The funds will 
be used to implement the following actions for non-Project facilities in the vicinity of 
Baker Lake: 1) vegetation management at Panorama Point~ Horseshoe Cove~ Shannon 
Creek~ Bayview Campground~ and Maple Grove Campground, and 2) vegetation 
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management between USDA-FS developed sites and/or viewpoints, and Baker Lake in 
two to four locations averaging less than Y4 acre in size. 
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Baker Lake Resort Redevelopment Plan 

Within two years oflicense issuance or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall file the Baker Lake Resort Redevelopment 
Plan (BLRP) with the Commission for approval. 

If licensee needs to submit analtemative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the RRG. Licensee shall provide a copy of the 
proposed alternative schedule to the RRG at least 30 days prior to submitting the 
alternative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alternative schedule. Upon approval, 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

The licensee shall develop the BLRP in consultation with the RRG and TRIG and 
specifically the USDA-FS. Within eighteen months of license issuance, the licensee shall 
submit a draft of the BLRP to the RRG and USDA-FS for review and comment The 
licensee shall include, with the BLRP filed with the Commission, an implementation 
schedule, documentation of consultation, copies of consulting entity comments and 
recommendations on the completed plan and schedule, after they have been prepared and 
provided to consulting entities, and specific descriptions of how the entities' comments are 
accommodated by the plan and schedule. The licensee shall allow a minimum of 30 days 
for entities to comment and to make recommendations before filing the plan revision and 
schedule with the Commission. If the licensee does not adopt a recommendation, the filing 
shall include the licensee's reasons, based on Project-specific infonnation. 

The plan shall provide for redevelopment of the resort to a USDA-FS "Development Level 
3" campground, as defined in the USDA-FS "Recreation Management Systems 
Meaningful Measures for Quality Recreation Management," dated January 2002, as 
amended, and the "Built Environment Image Guide for National Forests and Grasslands," 
dated December 200 1 and shall, at a minimum, provide for the necessary decommissioning 
of the existing site in addition to what would be required under the termination of the 
Special Use Authorization, including building removal and the development of between 
30-50 campsites. 

The licensee shall, for the purpose of contributing to the redevelopment of Baker Lake 
Resort, make funding available to the USDA-FS in an amount not to exceed that shown in 
the Recreation Implementation Schedule attached as Appendix A-S. In the event licensee 
has taken any action to redevelop or decommission the site pursuant to the Special Use 
Authorization, any expenditures related to the actions taken will be credited against the 
required funding for this article. 
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Article 304 

Settlement Agreement 
Baker River Hydroelectric Project 

Baker Reservoir Recreation Water Safety Plan 

Within one year oflicense issuance, or on an alternative schedule to be submitted to the 
Commission for approval. the licensee shan file Baker Reservoir Recreation Water Safety 
Plan (BRR WSP) with the Commission for approval. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the RRG. Licensee shall provide a copy of the 
proposed alternative schedule to the RRG at least 30 days prior to submitting the 
alternative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alternative schedule. Upon approval, 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, "including any changes required by the Commission .. 

The licensee shall develop the BRRWSP in consultation with the RRG. Within six months 
following license issuance, the licensee shall submit a draft of the BRRWSP to the RRG 
for review and comment. The licensee shall include, with the BRRWSP filed with the 
Commission, an implementation schedule, documentation of consultation, copies of 
consulting entity comments and recommendations on the completed plan and schedule, 
after they have been prepared and provided to consulting entities, and specific descriptions 
. of how the entities' comments are accommodated by the plan and schedule. The licensee 
shall allow a minimum of 30 days for entities to comment and to make recommendations 
before filing the plan revision and schedule with the Commission. If the licensee does not 
adopt a recommendation, the filing shall include the licensee's reasons, based on 
Project-specific information. 

The BRRWSP shall require the licensee to: 

1) Within one year of license issuance, make funds available to the USDA-FS 
for the purpose of constructing and installing eight to twelve (8-12) bulletin boards at . 
locations listed in the Recreation Water Safety Plan, in accordance with the Recreation 
Implementation Schedule attached as Appendix A-S. 

2) Within two years of license issuance, prepare, in consultation with the RRG, 
information about the Baker Lake area including reservoir safety and provide displays and 
tear-sheet maps for visitors at the following specific sites: the USDA-FSlNational Park 
Service office in Sedro-Woolley, all developed lake shore campgrounds at Baker Lake, the 
West Pass Dike public boat launch, PSE's Concrete Visitor Information Center if the 
facility is being operated, and two to four selected boat-in access points~ Licensee shall 
review the maps and displays every sixth year of the license term and revise them to 
include any additional boat launches, developed sites, or other recreation facilities and 
pertinent information. 

3) Within three years of license issuance, construct floating log booms, buoys, 
or functionally equivalent structures to separate existing designated swimming areas from 
boat traffic at Horseshoe Cove and Baker Lake Resort. If there are remaining funds 
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available during the construction of any new designated swimming areas, or if selected as a 
proper use of RAM funds, in accordance with Article 602, similar floating log booms, 
buoys, or functionally equivalent structures may be constructed to separate swimming 
areas from boat traffic. For the tenn of the license, licensee shall maintain such structures 
and provide adequate safety signage demarking swimming areas at Horseshoe Cove and 
Baker Lake Resort, and annually monitor reservoir hazards to recreation. 

The licensee shall make funding available to the USDA-FS to contribute to its efforts in 
carrying out the purposes of this article in an amount not to exceed that shown in the 
Recreation Implementation Schedule attached as Appendix A-S. 
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Article 305 

Settlement Agreement 
Baker River Hydroelectric Project 

Lower Baker Developed Recreation 

Licensee shall file Lower Baker Developed Recreation Plan (LBDRP) with the 
Commission for approval in accordance with this article. 

Within one year of license issuance, licensee shall, in cooperation with Skagit County, 
initiate efforts to acquire a public access site on Lake Shannon for the purpose of providing 
additional'recreational Project access. Site acquisition and selection criteria shall be 
developed in consultation with the RRG. This action shall include, and may be limited to, 
identifying an access area suitable for the construction of a concrete boat launch, parking 
area, and day use area, that has an existing access road, commensurate with the States 
Organization for Boating Access ("SOBA'') Design Handbook for Recreational Boating 
and Fishing Facilities standards for,"small access sites." The development of the small 
access site shall not conflict with the implementation of the floating surface collector 
required by Article 103, if the staging and launch is in the same location as the identified 
small access site. 

Licensee shall acquire land for a Lake Shannon access site within ten years of license 
issuance. If licensee is unable to acquire a suitable and cost-effective access site on Lake 
Shannon, licensee shall, in consultation with the RRG and specifically Skagit County, 
identify and acquire a suitable and cost-effective access site at an alternative location that 
provides equivalent public opportunities for water,access in the general vicinity of the 
Project as could be provided on Lake Shannon. If licensee identifies a location that is not 
along the shoreline of Lake Shannon, licensee shall submit the alternate location to the 
Commission for approval. Within five years of site acquisition, licensee shall develop the 
site acquired according to SOBA standards for small access sites, and in accordance with 
theLBDRP. 

The licensee shall develop the LBDRP in consultation with the RRG and ARG and 
specifically Skagit County. Within one year of site and access acquisition, the licensee 
shall submit a draft of the LBDRP to the RRG, ARG, and specifically Skagit County for 
review and comment The licensee shall include, with the LBDRP filed with the 
Commission, an implementation schedule, documentation of consultation, copies of 
consulting entity comments and recommendations on the completed plan and schedule, 
after they have been prepared and provided to consulting entities, and specific descriptions 
of how the entities' comments are accommodated by the plan and schedule. The licensee 
shall allow a minimum of 30 days for. entities to comment and to make recommendations 
before filing the plan revision and schedule with the Commission. If the licensee does not 
adopt a recommendation, the filing shall include the licensee's reasons, based on 
Project-specific information. 

lfthe licensee needs to vary any of the timing requirements of this article, licensee shall 
submit an alternative schedule to the Commission for approval. Iflicensee needs to submit 
an alternative schedule to the Commission, licensee shall prepare the schedule in 
consultation with the RRG, ARG, and specifically Skagit County. In the event the licensee 
elects to submit an alternative schedule, the licensee shall forvvard a copy of the proposed 
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alternative schedule to the RRG, ARG, and Skagit County at least 30 days prior to 
submitting the alternative schedule to the Commission, and shall forward any comments to 
the alternative schedule to the Commission along with the proposed alternative schedule. 
Upon approval, the alternative schedule becomes a requirement under the license, and the 
licensee shall implement the alternative schedule, including any changes required by the 
Commission. 

Following site development, licensee shall operate and maintain this access area for the 
tenn of the license also in accordance with the approved plan. Ifproperty is acquired in a 
manner that allows development to exceed small boat access site standard, or in the event a 
party other than licensee develops recreational facilities in addition to those required by 
this article, following proper approval of any related use or conveyance of Project lands 
under Article 44(d)(6) of the previous license, or current Article _ [FERC to fill in], 
licensee shall not be required to fund maintenance above what would be required for a 
small boat access site. 

The licensee shall make funding available in an amount not to exceed that shown in the 
Recreation Implementation Schedule required by Article 301 for the planning, acquisition, 
and development of the new access area required by this article. Any funding not required 
for planning, acquisition, and development shall be made available to supplement the 
operation and maintenance of the access area. In addition to any funds remaining after 
completion of planning, acquisition, and development of the new access area, funding for 
operation and maintenance of the new Project access area required by this article shall not 
exceed the annual amounts set forth on the Recreation Implementation Schedule attached 
as Appendix A-S for the term of the license. 
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Article 306 

Settlement Agreement 
Baker River Hydroelectric Project 

Upper Baker Visitor Information Services Funding 

Within one year of license issuance, the licensee shall make funds available to the 
USDA-FS for the purpose of contributing to visitor infonnation services provided by the 
USDA-FS in the Baker River basin. The funds will contribute to the following: 1) 
planning, design, and construction of-a small Upper Baker Visitor Information Station 
(VIS). with a small parking area, inronnation kiosks. and sanitation facilities 
commensurate with available funding; 2) support with staffing and operations from 
Memorial Day through Labor Day for visitor infonnation services at Baker Lake during 
peak use periods; and 3) summer recreation season support from Memorial Day through 
Labor Day for the Mt. Baker Ranger District VIS in Sedro-Woolley during peak use 
periods, commensurate with available funds. The licensee shall make funding available in 
an amount not to exceed that shown in the Recreation Implementation Schedule attached as 
Appendix A-S. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Upper Baker Visitor Interpretive Services Funding 

Within one year following license issuance, the licensee shall make funds available to the 
USDA-FS for the purpose of contributing to the planning, staffing, and production of 
materials to provide interpretive services in the Project area, with an emphasis on Baker 
Lake. The funds wilt be used for the preparation of a comprehensive Interpretation and 
Education Plan ("IEP") by the USDA-FS to facilitate the perfonnance of interpretive 
services, including production of support materials. Themes of the IEP may include: 1) 
local culture and history; 2) aquatic, terrestrial and other natural resources; and 3) 
stewardship and Project features. The licensee shall make funding available in an amount 
not to exceed that shown in the Recreation Implementation Schedule attached as 
Appendix A-S. 
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Article 308 

Settlement Agreement 
Baker River Hydroelectric Project 

Dispersed Recreation Management Funding 

Within one year oflicense issuance, licensee shall make funds available to the USDA-FS 
for the purposes of contributing to the preparation and implementation of a Dispersed 
Recreation Management Plan (DRMP). The DRMP may describe management actions, 
routine O&M, monitoring objectives, and design plans to carry out hardening actions at 
three to six high priority sites identified on Exhibit R-2 of the Dispersed Site Inventory 
Study, Study R-12, attached as Appendix A-6. The DRMP may also include descriptions 
of initial management actions which are intended to limit the adverse impacts of dispersed 
recreation use through increased monitoring, routine maintenance, information, and site 
hardening. The licensee shall make funding available in an amount not to exceed that 
shown in the Recreation Implementation Schedule attached as Appendix A-S. 
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Bayview Campground Rehabilitation Funding 

Within one year of license issuance, license shall make funds available to the USDA-FS for 
the purpose of contributing to the rehabilitation and reconstruction of the 28-unit Bayview 
Campground. Funds may be used to contribute to rehabilitation and reconstruction of the 
existing campground to a similar level of development as other USDA-FS sites developed 
according to USDA-FS ''Development Level 4," as defined in "Recreation Management 
Systems, Meaningful Measures for Quality Recreation Management, dated January 2002, 
as amended, and "Built Environment Image Guide for National Forests and Grasslands," 
dated December 2001. The licensee shall make funds available in an amount not to 'exceed 
that shown in the Recreation Implementation Schedule attached as Appendix A-S. 
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Article 310 

Settlement Agreement 
Baker River Hydroelectric Project 

Upper Baker Trail and Trailhead Construction Funding 

Within four years following license issuance, licensee shall make funds available to the 
USDA-FS for the purpose of contributing to trail-based recreation in the Project vicinity. 
The funds are intended to contribute to USDA-FS efforts to provide up to six miles of new 
multi-season, multi-use, non-motorized trails. Funds made available may be used for trail 
planning and construction consistent with the USDA-FS trail development standards, as 
set forth in the Trails Management Handbook, FSH 2309.18. The licensee shall make 
funding available, for the purpose of contributing to trail based recreation at Upper Baker, 
in an amount not to exceed that shown in the Recreation Implementation Schedule attached 
as Appendix A-5. 
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Baker River Hydroelectric Project 

Lower Baker Trall Construction 

Within twelve years of license issuance, or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall file Lower Baker Trail Construction Plan 
(LBTCP) with the Commission for approval. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the RRG. In the event the licensee elects to 
submit an alternative schedule, the licensee shall forward a copy of the proposed 
alternative schedule to the RRG and Skagit County at least 30 days prior to submitting the 
alternative schedule to the Commission, and shall forward any comments on the alternative 
schedule to the Commission along with the proposed alternative schedule. Upon approval, 
the alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

The licensee shall develop the LBTCP in consultation with the RRG. Within six years of 
license issuance, the licensee shall submit a draft of the LBTCP to the RRG for review and 
comment At least 30 days prior to submitting the LBTCP to the Commission for approval, 
the licensee shall provide a revised draft of the LBTCP to the RRG for review and 

, comment The licensee shall include, with the LBTCP filed with the Commission, an 
implementation schedule, documentation of consultation, copies of consulting entity 
comments and recommendations on the completed plan and schedule, after they have been 
prepared and provided to consulting entities, and specific descriptions of how the entities' 
comments are accommodated by the plan and schedule .. :The licensee shall allow a 
mjnimum of 30 days for entities to comment and to make recommendations before filing 
the plan revision and schedule with the Commission. If the licensee does not adopt a 
recommendation, the filing shall include the licensee's reasons, based on Project-specific 
infonnation. 

The LBTCP shall include provisions for site selection, development criteria and 
construction of up to two miles of trail in the vicinity of the Town of Concrete, in a manner 
consistent with the requirements of Articles 201, 508 and 509. The licensee shall make 
funding available in an amount not to exceed that shown in the Recreation implementation 
Schedule attached as Appendix A-S. 
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Article 312 

Settlement Agreement 
Baker River Hydroelectric Project 

Developed Recreation Monitoring and Funding· 

Within five years of license issuance, or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall file the Upper Baker Developed Recreation 
Monitoring and Funding Plan (DRMFP) with the Commission for approval. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the RRG. In the event the licensee elects to 
submit an alternative schedule, the licensee shall forward a copy of the proposed 
alternative schedule to the RRG at least 30 days prior to submitting the alternative schedule 
to the Commission, and shall forward any comments on the alternative schedule to the 
Commission along with the proposed alternative schedule. Upon approval, the alternative 
schedule becomes a requirement under the license, and the licensee shall implement the 
alternative schedule, including any changes required by the Commission. 

The licensee shall develop the DRMFP in consultation with the RRG and specifically the 
USDA-FS. Within four years of license issuance, the licensee shall submit a draft of the 
DRMFP to the RRG and USDA-FS for review and comment. The licensee shall include; 
with the DRMFP filed with the Commission, an implementation schedule, documentation 
of consultation, copies of consulting entity comments and recommendations on the 
completed plan and schedule, after they have been prepared and provided to consulting 
entities, and specific descriptions of how the entities' comments are accommodated by the 
plan and schedule. The licensee shall allow a minimum of30 days for entities to comment 
and to make recommendations before filing the plan revision and schedule with the 
Commission. If the licensee does not adopt a recommendation, the filing shall include the 
licensee's reasons, based on Project-specific information. 

The plan shall provide for monitoring of site use and occupancy levels at the following fee 
campgrounds: Horseshoe Cove, Panorama Point, Bayview, Shannon Creek, and Baker 
Lake Resort. Data from this monitoring shall be provided annually to USDA-FS. Licensee 
shall not be required to provide data readily available to the USDA-FS or duplicative of 
information collected routinely by the USDA-FS in conjunction with its monitoring and 
maintenance of the listed campgrounds. 

The plan shall require the licensee to evaluate monitoring results no later than eight (8 ) 
years following license issuance, and annually thereafter until additional recreational 
development is implemented, in order to determine, in consultation with the USDA-FS and 
based on monitoring results, whether the licensee shall contribute to expansion of 
recreation site capacity in a manner compatible with the existing levels of development on 
National Forest System lands adjacent to Baker Lake. The determination of whether 
additional recreation site development at Baker Lake is necessary shall be based upon 
monitoring reports that document site use levels reaching or exceeding 60% of combined 
site occupancy for Horseshoe Cove, Panorama Point, Bayview, Shannon Creek, and Baker 
Lake Resort campgrounds during the months of July and August for two consecutive years. 
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The licensee shall make funds available in an amount not to exceed that shown in the 
Recreation Implementation Schedule attached as Appendix A-5 following consultation 
with the USDA-FS indicating that additional recreation sites are needed. 
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Article 313 

Settlement Agreement 
Baker River Hydroelectric Project 

Upper Baker Developed Recreation Maintenance Funding 

Within one year of license issuance, and annually thereafter, in order to continue to provide 
recreation opportunities on National Forest System lands at Baker Lake, licensee shall 
make funds available to the USDA-FS for the purpose of contributing to the USDA-FS 
efforts in the operation and maintenance in a manner commensurate with maintenance 
routinely provided by the USDA-FS in the Mt. Baker-Snoqualmie National Forest at the 
following developed facilities: Shannon Creek (development level 3); Panorama Point 
(development level 3); Bayview (development level 4); Horseshoe Cove (development 
level 4); Maple Grove (development level 2); and Baker Lake Resort (development level 3) 
(if under USDA-FS management) and future developed facilities constructed in 
accordance with Articles 303, 309, and 312. 

For any license term exceeding 30 years, licensee shall consult with the USDA-Forest 
Service to establish the actual level of funding required to accomplish rehabilitation or 
replacement of developed recreation facilities estimated in the Recreation Implementation 
Schedule attached as Appendix. A-5. The licensee shall provide such funding for the 
purpose of maintaining these sites to the standard of development identified above in 
accordance with ''Recreation Management Systems, Meaningful Measures for Quality 
Recreation Management," dated January 2002, as amended, and "Built Environment 
Image Guide for National Forests and Grasslands," dated December 2001 or the equivalent 
standards and legal requirements in place at the time replacement is required. 

Funding provided by this article is intended to contribute to the USDA-FS efforts to attain 
National Quality Standards as generally described in Appendices A and B of the USDA-FS, 
Recreation Management Systems Meaningful Measures, January 2002 Publication, and 
the "Built Environmental Image Guide for National Forests and Grasslands," dated 
December 2001, as they may be amended from time to time, to the extent possible with 
available funding, and also for the purpose of allowing the USDA-FS to conduct deferred 
maintenance of these existing facilities. 

Licensee's obligation for funding is estimated in an amount shown in the Recreation 
Implementation Schedule required by Article 301. Maintenance and operations funds shall 
be provided in fixed.amounts for the first 10 years of the license in accordance with the 
ro.m. Implementation Schedule attached as Appendix. A-5. At the end of license year 10, 
licensee shall consult with the USDA -FS to adjust the required maintenance and operations 
funds to be provided to the USDA-FS for years 11-15 following license issuance, based 
upon an assessment of licensee's average obligations for the preceding 5 years. Following 
the establishment of the adjusted amount, operations and maintenance funds shall be fixed 
consistent with the preceding analysis and shall remain in effect until the end of license 
year 15. At the end oflicense year 15, licensee shall consult with the USDA-FS to adjust 
the required operations and maintenance funds to be provided to the USDA-FS for years 
16-20 using the same procedures as in year 11. Following the establishment of the adjusted 
amount, operations and maintenance funds shall be fixed consistent with the preceding 
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analysis and shall remain in effect until year 20. At the end oflicense year 20, licensee 
shall consult with the USDA-FS to adjust the required operations and maintenance funds to 
establish a fixed annual payment for the remaining period of the license based upon the 
analysis of the prior 20 years. 

The licensee shall enter into and file with the Commission a reimbursable maintenance· 
agreement with the USDA-FS, on terms and conditions satisfactory to both the USDA-FS 
and licensee and consistent with the requirements of this article, that sets forth how the 
licensee funds and receives credit for maintenance expenditures at USDA-FS developed 
campgrounds. If the USDA-FS collects fees directly or from services provided by a third 
party concessionaire, and has the Congressional approval to retain the fees, then the 
collected fees will be directly spent on either maintenance or capital improvements at the 
facility at which they were collected unless directed otherwise by Congress. Funds 
collected less overhead retained and expended at the site by USDA-FS shall 
commensurately reduce the licensee's annual obligation at the site, in accordance with the 
mutually acceptable agreement between licensee and the USDA-FS. 
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Article 314 

Settlement Agreement 
Baker River Hydroelectric Project 

Upper Baker Trail and Trailhead Maintenance Funding 

Within one year of license issuance and annually thereafter, the licensee shall make funds 
available to the USDA-FS for the purpose of contributing to the USDA-FS efforts to 
provide for recreation use on trails and trailheads on National Forest System lands in the 
vicinity of Baker Lake. The funds will be used for routine operation, maintenance, and 
facility replacement of the following USDA-FS trails and trailheads: Baker River Trail 
(#606); Baker Lake Trail (#610); and Baker Lake North and South trailheads. The licensee 
shall make funding available to the USDA-FS in an amount not to exceed that shown in the 
Recreation Implementation Schedule attached as Appendix A-S. 
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Lower Baker Trail Maintenance 

Following the development of the trail required by Article 311, licensee shall maintain the 
trail with available funds, in an amount not to exceed $620 annually during the remaining 
term of the license, iri accordance with the Recreation implementation Schedule attached 
as Appendix A-S. 
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Article 316 

Settlement Agreement 
Baker River Hydroelectric Project 

USDA-FS Forest Road Maintenance Funding 

Within six months of license issuance, and annually thereafter, licensee shall make fun<ting 
available to the USDA-FS for the purpose of contributing to the routine maintenance of 
portions of up to 25 miles of the following existing Forest Roads directly providing access 
to the Project and Project-related facilities: FR 11 (Baker Lake Highway); FR 1106 
(Depression Lake); FR 1107 (Anderson Road); FR 1118 (Horseshoe Cove and Bayview); 
FR 1122 (Lower Sandy Creek); FR 1136 (Lower Boulder Creek); FR 1137 (panorama 
Point); FR 1142 (Baker Lake Resort); FR 1150 (Shannon Creek Campground); and FR 
1168 (Baker River Trailhead North). Funding is intended to be used, in part, for 
contributing to the USDA-FS to pave FR 1106 during the sixth year following license 
issuance and for periodic resurfacing. Licensee shall make funds available in an amount 
not to exceed that shown in the Recreation Implementation Schedule attached as 
Appendix A-5. 
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Article 317 
Access to Baker Lake 

During the term of the license, licensee shall provide public road access to the east side of 
Baker Lake on existing FR 1106, except as may be restricted by short-term public safety or 
Project security requirements. 
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Article 318 
Law Enforcement 

Within one year of license issuance, licensee shall invite federal, state, and local 
enforcement agency personnel identified by USDA-FS, NPS, Skagit and Whatcom 
Counties and Town of Concrete law enforcement departments, and WDFW to a meeting or 
meetings convened for the purpose of developing a Law Enforcement Plan (LEP) to 
provide for the coordination of the activities oflaw enforcement personnel with 
jmisdiction in the Project area and the Baker Basin. The LEP is intended to increase the 
effectiveness and efficiency oflaw enforcement. The LEP may include provisions for law 
enforcement presence, other types of public contact personnel presence, enhanced 
emergency communication and response procedures, public safety and secmity, protection 
measures for facilities, natural resources, recreation resources, and heritage resources 
within the Project area and Baker Basin generally. The actual elements of the LEP will be 
determined by the designated participating agency and law enforcement personnel. 

Within two years of license issuance, licensee shall file a report on the LEP (LEP Report)· 
with the Commission. At least 30 days prior to submitting the LEP Report to the 
Commission, the licensee shall provide a draft of the LEP Report to the RRG for review 
and comment. The licensee shall include, with the LEP Report filed with the Commission, 
copies of comments on the LEP Report and specific descriptions of how the entities' 
comments are accommodated by the LEP Report. If the licensee does not adopt a comment, 
the filing shall include the licensee's reasons, based on Project-specific information. 

Licensee shall make funding available for the development and implementation of the 
original LEP and subsequent revisions as provided for in the LEP in an amount not to 
exceed that shown in the Recreation Implementation Schedule attached as Appendix A-S. 
In the event an LEP is not developed by participating agencies and law enforcement 
personnel within three years following license issuance, licensee shall retain the 
accumulated specified funding until the LEP is completed. Expenditures in preparation of 
the LEP and any subsequent monitoring and updates shall not exceed $SS,OOO, in 
accordance with the Recreation Implementation Schedule Costs attached as Appendix A-S 
for participation in the development of the plan, subsequent revisions, and generally in the 
planning process shall not be considered an authorized use of the funding. 
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Licensee shall comply with the terms and conditions of the 401 Certification issued by 
Ecology. Prior to the issuance of the 40 1 Certification, numeric water quality parameters 
of concern. were identified to include but not be limited to: temperature, dissolved oxygen, 
total dissolved gas, and turbidity. With respect to these parameters, licensee shall also 
comply with the terms and conditions of the 401 Certification and to the extent the 
401 Certification modifies the following, the following generally stated requirements shall 
be modified: 

1) Temperature 

The natural condition for temperature will be determined using studies and analyses 
performed within the first five years (or such other period determined by Ecology) 
following license issuance with the objective of meeting the water quality standards. 
Designated and existing uses include but are not limited to: salmon and trout spawning, 
core rearing, and migration; primary contact recreation; domestic, industrial, and 
agricultural water supply; stock watering; wildlife habitat; harvesting; commerce and 
navigation; boating; and aesthetic values for Lake Shannon and Baker Lake, and 
specifically, native char for Baker Lake and all tributaries, and extraordinary primary 
contact recreation for Baker Lake. 

Compliance is anticipated to be measured at the following compliance points: for Baker 
Lake, upstream of the Baker River dam forebay and Upper Baker tailrace; and for Lake 
Shannon, at Lower Baker dam forebay, Lower Baker tailrace, and Lower Baker fish weir. 
Additional or alternative compliance points may be deemed necessary by Ecology in the 
401 certification. 

2) Dissolved Oxygen 

The natural condition for dissolved oxygen will be determined using studies and analyses 
performed within the first five years (or such other period determined by Ecology) 
following license issuance with the objective of meeting the water quality standards. 

Compliance is anticipated to be measured at the following compliance points: for Baker 
Lake, the forebay and Upper Baker tailrace, and for Lake Shannon, the forebay and Lower 
Baker fish weir. Additional or alternative compliance points may be deemed necessary by 
Ecology in the 401 certification. 

3) Total Dissolved Gas (TOG) 

Licensee shall comply with water quality standards for TOG, except when flows in the 
Baker River exceed the rate equivalent to the seven-day, ten-year flood frequency, as 
defined in WAC 173-201A-060( 4)(a), and no further action beyond all known and 
available prevention, control, and treatment (AKART) shall be required unless monitoring 
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detects non-exempt TDG exceedances, at which time licensee shall be required to propose 
appropriate action as authorized by Ecology. This action may involve a site-specific 
standard to achieve compliance with applicable water quality standards. Further studies 
may be required during the term. of the license regarding the appropriate methods to reduce 
overall TDG production. Licensee shall minimize TDG production through the use of 
AKART, including at least the installation of two new generating units as required by 
Proposed Article 106(E), and . the utilization of the new generating units in a manner 
consistent with reducing overall TDG production. 

4) Turbidity 

Licensee shall operate the Project reservoirs to maintain a minimum surface elevation of 
389 feet at Lake Shannon and 685 feet at Baker Lake to mjnimjze the resuspension of 
sediments as a result of Project operations, and discharges from the Project shall not exceed 
background levels of turbidity occurring within tributaries that discharge into the Project 
reservoirs as provided in applicable regulations. 

Compliance shall be measured at the following compliance points: Upper and Lower 
Baker tailraces, except as otherwise exempted under WAC 173-201A-110. Additional or 
alternative compliance points may be deemed necessary by Ecology in the 
401 Certification. 

Reguired Plans 

The licensee shall develop in consultation with Ecology, a Water Quality Monitoring Plan, 
and shall, following approval by Ecology, submit the plan to the Commission for approval. 
The Water Quality Monitoring Plan shall assess compliance with water quality standards, 
and summarize the monitoring schedule that will be employed to monitor compliance with 
the standards. The plan shall include monitoring throughout the life of the license, and 
require summary reports to be submitted annually to the Commission and Ecology. The 
plan may allow that requests for reduction in sampling frequencies and/or parameters be 
made to Ecology for consideration. 

The licensee shall develop in consultation with Ecology, a Water Quality Protection Plan, 
and shall, following approval by Ecology, submit the plan to the Commission for approval. 
The Water Quality Protection Plan shall address the control of potential sources of 
pollutant releases from Project construction, operations or emergencies. The plan shall 
include all Project-related facilities, including, but not limited to, access roads, boat ramps, 
transmission corridors, structures, portable toilets, hatcheries and fish collection, handling 
and transportation facilities, and staging areas for all activities related to Proj ect operation, 
maintenance and repair. The format and content of the Water Quality Protection Plan shall 
be prepared at the direction of Ecology, but it shall include, and may not be limited to, the 
following individual plan elements: 

1. Stormwater Pollution Prevention Plan (SWPPP)' The SWPPP shall specify 
the Best Management Practices (BMPs) and other control measures to prevent 
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contaminants entering the Project's surface water and groundwaters. The SWPPP shall 
address the pollution control measures for licensee's activities that could lead to the 
discharge of stormwater or other contaminated water from upland areas. The SWPPP 
should also specify the management of chemicals, hazardous materials and petroleum 
(spill prevention and containment procedures), including refueling procedures, the 
measures to take in the event of a spill, and reporting and training requirements. The 
SWPPP shall include appropriate water quality monitoring protocols and notification 
requirements. 

2. In-Water Work Protection Plan. The In-Water Work Plan shall be 
consistent with the SWPPP and shall specifically address the B:MPs and other control 
measures for licensee activities that require work within surface waters. In addition to 
construction projects, this work includes, but is not limited to, the application of herbicides, 
pesticides, fungicides, disinfectants, and lake fertilization. An appropriate water quality 
monitoring plan shall be developed and implemented for all in-water work. 
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Terrestrial Resource Management Plan 

Within one year from license issuance, or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall file the Terrestrial Resource Management Plan 
(TRMP) with the Commission for approval. 

If licensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the Terrestrial Resources Implementation Group 
(TRIG). In the event the licensee elects to submit an alternative schedule, the licensee shall 
forward a copy of the proposed alternative schedule to the TRIG at least 30 days prior to 
submitting the alternative schedule to the Commission, and shall forward any comments on 
the alternative schedule to the Commission along with the proposed alternative schedule. 
Upon approval, the alternative schedule becomes a requirement under the license, and the 
licensee shall implement the alternative schedule, including any changes required by the 
Commission. 

The licensee shall develop the TRMP in consultation with the TRIG, and shall review the 
TRMP annually thereafter during the first ten years of the license, and every fifth year for 
the remaining term of the license. Within six months from license issuance, the licensee 
shall submit a draft of the TRMP to the TRIG for review and comment. At least 30 days 
prior to submitting the TRMP (or any revisions to the TRMP) to the Commission for 
approval, the licensee shall provide a revised draft of the TRMP (or any revisions to the 
TRMP) to the TRIG for review and comment. The licensee shall include, with the TRMP 
(or any revisions to the TRMP) filed with the Commission, an implementation schedule, 
documentation of consultation, copies of consulting entity comments and 
recommendations on the completed plan and schedule, after they have been prepared and 
provided to consulting entities, and specific descriptions of how the entities' comments are 
accommodated by the plan and schedule. The licensee shall allow a minimum of 30 days 
for entities to comment and to make recommendations before filing the plan and schedule 
with the Commission. If the licensee does not adopt a recommendation, the filing shall 
include the licensee's reasons, based on Project-specific information. 

The TRMP shall include the planning and implementation requirements identified in the 
following Articles: Article 502 (Forest Habitat); Article 503 (Elk Habitat); Article 504 
(Wetland Habitat); Article 506 (Osprey Nest Structures); Article 507 (Loon Floating Nest 
Platforms); Article 508 (Noxious Weeds); Article 509 (plants of Special Status); Article 
510 (Carex flava); Article 511 (Decaying and Legacy Wood); Article 512 (Bald Eagle 
Winter Roost Surveys); Article 513 (Bald Eagle Management Plans); and Article 514 (Use 
of Habitat Evaluation Procedures). The TRMP shall be consistent with Articles 502-517. 
Planning shall not be required for Articles 505, 515, 516, and 517. The TRMP shall 
include a schedule for monitoring only as required by Articles 506, 507, 508, 509, 510, and 
514. 

For license Articles 501-518, licensee shall provide an annual summary of expenditures 
made during the preceding year in conformance with the requirements of the license, as 
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well as an accounting of funding expenditures, interest earned, disbursements made as 
required by any article, and a report indicating adjustments made for inflation in 
accordance with Article 602. The figure below depicts the annual reporting schedule. 
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Reporting Schedule for Terrestrial Articles 501-517, and 602 

Draft report due 
ArtIcl •• d .... 

Terrestrial Resource 
Management Plan 501 Man:h31 

Forest Habitat 502 Man:h31 

Elk Habitat 503 Mamh31 

WeUand Habitat 504 Man:h31 

ARP 505 July 31 
Osprey Nest 
structures 506 Man:h31 

Loon Floating Nest 
Plaltbnn &)7 Man:h31 

Noxious Weeds 508 JulyS1 
Plants of Special 

Status 509 Mamh31 

CareX Flava 510 March 31 
Decaying & Legacy 

Wood 511 March 31 
Bald Eagle NIght 

Roost SIII'IeYS 512 July 31 
Bald Eagle 

Management Plans 513 Man:h31 

UseofHEP 614 July 31 
Late Seral Forest 

Growth 515 JulyS1 

Road ClosUTB 518 JuJy31 

lERF 802 Jtdy31 
Reporting Period 
Draft due 
Agency comment 
period 

Draft FERC rapt due 
Final due to FERC 
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Articie502 
Forest Habitat 

Settlement Agreement 
Baker River llyilroelectric Project 

The licensee shall acquire and manage deciduous forest bird habitat, such as: deciduous 
forest land, mixed forest land, and riparian forest land, for the purpose of increasing, 
protecting,· and/or enhancing habitat for deciduous forest dwelling species, including, 
without limitation, populations of neotropical migratory bird species that are in decline in 
the Puget Sound region. QualifYing deciduous forest habitat land shall be comprised of 
land with 40% or greater deciduous tree composition. In the plan required by Article 501, 
the licensee shall include criteria and procedures for site selection, acquisitio~ and 
management, developed in consultation with the TRIG. Such criteria and prooedures shall: 
(A) consider any potential to impair, diminish, or abrogate tribal treaty or cultural rights, by 
providing that the licensee shall identify suitable altemative sites or management activities 
if the designated representative of any affected tribe notifies the TRIG of its conclusion 
that a particular site or management activity will impair, diminish, or abrogate'specific 
tribal treaty or cultural rights and describes the basis for its conclusion; (B) consider the , 
potential for integration 6fthe site acquisition and management required by this article and 
other articles to optimize the resulting ecosystem benefits; (C) consider-appropriate land 
acquisition costs; (D) consider the potential to secure grant fimds to supplement the funds 
otherwise for implementation of this article; (B) consider whether any sites so acquired are 
appropriately included in the Project b,oundary, and if so, provide for the filing of an 
appropriate request to the Commission; and (F) provide for continuing consultation with 
the TRIG in the implementation of the approved plan. Licensee shall undertake habitat 
planning, acquisition, and enhancement activities consistent with the pmposes of this 
article in consultation with the TRIG. Licensee shall, when considering land acquisition or 
management activities, evaluate the extent of required noxious weed management in 
accordance with criteria developed in Article 508. 

Funding for the acquis~tio~ planning, and habitat enhancement and management 
(including noxious weed management) required by this article is not to exceed $450,000 
(2006$), and shall be made available according to the following schedule: 1) $430,000 
shall be made available within three years of license issuance~ and 2) $5,000 shall be made 
available in each of years 4-7 from license issuance. 

If funds are available twenty~:five years following license issuance" and licensee, in 
consultation with the TRIG, detennines lands are not available and/or habitat enhancement 
or management actions are not feasible for any of the intended purposes of this article, the 
remaining funds required by this article may be made available to the Terrestrial 
Enhancement and Research Fund (TERF) established pursuant to Article 602. Unless 
otherwise approved by the Commission in accordance with the requirements of Article 601, 
acquired lands shall remain in licensee's ownership during the term of the license. 

For license Articles 501-517, licensee shall provide an annual summary of expenditures 
made during the preceding year in conformance with the requirements of the license, as 
well as an accounting of funding expenditures, interest earned, disbursements made as 
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required by any article, and a report indicating adjustments made for inflation in 
accordance with Article 602. 

For the purposes of this article, acquisition costs may include: transaction costs, such as 
completion of appropriate site assessments for hazardous materials and noxious weeds; 
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees; 
excise taxes; title searches, reports, fees and insurance; closing costs; preparation of land 
acquisition agreements and any required governmental approvals. Acquisition costs may 
exclude: internal personnel and administrative costs of the parties associated with land 
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenses 
incurred by the licensee or any other party not related to the preparation ofland acquisition 
agreement and any required government approvals; and fees paid by the licensee to third 
parties for administrative costs associated with a third parties' acquisition of interests in 
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify 
the TRIG and ARG, as appropriate, if it appears that transaction costs will be significantly 
higher than expected at the time of license issuance, and shall, in consultation with the 
TRIG and ARG, determine whether to proceed with a transaction with significant 
transaction costs. 
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Within one year of license issuance, or on an alternative schedule to be submitted to the 
Commission for approval, the licensee shall begin efforts to acquire elk foraging habitat 
land for the purpose of providing significant and reliable foraging resources for the 
Nooksack Elk Herd during the term of the license, to improve habitat conditions for its 
recently declining population. 

Iflicensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the TRIG. In the event the licensee elects to 
submit an alternative schedule, the licensee shall forward a copy of the proposed 
alternative schedule to the TRIG at least 30 days prior to submitting the alternative 
schedule to the Commission, and shall forward any comments on the alternative schedule 
to the Con:unission along with the proposed alternative schedule. Upon approval, the 
alternative schedule becomes a requirement under the license, and the licensee shall 
implement the alternative schedule, including any changes required by the Commission. 

The licensee, in consultation with the TRIG, shall develop site acquisition and selection 
criteria, in order to obtain lands suitable for long-term management as elk habitat. Such 
criteria and procedures shall: (A) consider any potential to impair, diminish, or abrogate 
tribal treaty or cultural rights, by providing that the licensee shall identify suitable 
alternative sites or management activities if the designated representative of any affected 
tribe notifies the TRIG of its conclusion that a particular site or management activity will 
impair, diminish, or abrogate specific tribal treaty or cultural rights and describes the basis 
for its conclusion; (B) consider the potential for integration of the site acquisition and 
management required by this article and other articles to optimize the resulting ecosystem 
benefits; (C) consider appropriate land acquisition costs; (D) consider the potentiaJ. to 
secure grant funds to supplement the funds otherwise for implementation oftbis article; (E) 
consider whether any sites so acquired are appropriately included in the Project boundary, 
and if so, provide for the filing of an appropriate request to the Commission; and (F) 
provide for continuing consultation with the TRIG in the implementation of the approved 
plan. 

Initially site selection criteria should be based on the following geographic criteria in order 
of priority: a) within the core area of the Nooksack Elk Herd, b) within the peripheral area 
of the Nooksack Elk Herd if consultation with WDFW determines that animal damage 
complaints are unlikely to occur, and c) in the Sauk Game Management Unit if 
consultation with WDFW determines that animal damage complaints are unlikely to occur. 
Based on consensus within the TRIG, these geographic priorities should be revisited in 
response to changes in scientific information, landownership patterns, game management 
agreements or WDFW's elk management plan. Licensee shall, when considering land 
acquisition or management activities, evaluate the extent of required noxious weed 
management in accordance with criteria developed in Article 508. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Phase I. Initial acquisition. The licensee shall make good faith efforts to acquire, if 
possible, tract(s) having a total area of approximately 300 acres, and a combined elk forage 
equivalency value of at least 1,437, calculated as described in the Elk Habitat Table below. 
If the licensee is unable to acquire initial tract(s) with the required elk forage equivalency 
value, funding made available for the initial tract(s) shall be carried over for general 
acquisition purposes consistent with this article. 

General. Funding for the total costs associated with acquisition is not to exceed $3,700,000 
(2006$), with the first phase of acquisitions not to exceed $1,200,000. Funding shall be 
made available for the following acquisition periods: $1,200,000 within three months of 
license for the initial tract(s), another $1,250,000 within one year following license 
issuance, and the remaining $1,250,000 within five years following license issuance. Any 
funding not required for acquisition purposes may be made available to supplement the 
enhancement, management, and maintenance of acquired elk forage lands. If funds are 
available twenty-five years following license issuance, and licensee, in consultation with 
the TRIG, determines lands are not available and/or habitat enhancement or management 
actions are not feasible for any of the intended purposes of this article, the remaining funds 
required by this article may be made available for the TERF, as described in Article 602. 

Within one year of each acquisition, thelicensee shall prepare, or update, the elk forage 
habitat enhancement and management element of the Terrestrial Resources Management 
Plan, in accordance with Article SOL Acquired lands shall be managed and maintained in 
accordance with the plan developed in accordance with Article 501. 

The licensee's annual obligation for total costs associated with planning, habitat 
enhancement, management (for elk: forage purposes and noxious weed management 
purposes), and maintenance of acquired lands is not to exceed $50,000 per year during the 
term of the license. In the event of a shortfall in acquisition funds, the funds to be made 
available for planning, habitat enhancement, management (for elk: forage purposes and 
noxious weed management purposes), and maintenance of acquired lands may be 
converted for use for acquisition purposes following the licensee's consultation with the 
TRIG in accordance with Article 501. 

The licensee shall use the following Elk Habitat Table below to calculate the elk: forage 
equivalency value for the initial tract(s) by multiplying the acres of each habitat type by the 
corresponding elk forage equivalency score, and snmming the products for all habitat types 
in the tract(s). 
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Baker River Hydroelectric Project 

Elk Habitat Table 

Elk forage equivalency rankings of habitat types in the Baker River basin. 

Habitat Type; Successional Stage 

Upland Conifer Forest; Slnub/Seedling Stage 

Riparian Conifer Forest; Shrub/Seedling Stage 

Upland Mixed Forest; Shrub/Seedling Stage 

Riparian Mixed Forest; Slnub/Seedling Stage 

Upland Deciduous Forest; Shrub/Seedling Stage 

Upland Deciduous Forest; SaplinglPole and Small Tree Stages 

Riparian Deciduous Forest; SlnubiSeed1ing Stage 

Riparian Deciduous Forest; SaplingIPole and Small Tree Stages 

Forested Wetland; Shrub/Seedling Stage 

Shrub Wetland; GrasslForb and Shrub/Seedling Stages 

Wet Meadow; Herbaceous Wetland Stage 

Elk Forage 
Equivalency 

Rank 

Good 

Good 

Good 

Good 

Good 

Moderate 

Good 

Moderate 

Good 

Good 

Good 

Excellent 

Elk Forage 
Equivalency 

Score per 
acre 

3 

3 

3 

3 

3 

1 

3 

1 

3 

3 

3 

9 Cultivated Pasture (lmeIer management to provide elk forage) 

All Other Habitats To be determined by TRIG 

Unless otherwise approved by the Commission in accordance with the requirements of 
Article 601, all lands acquired in accordance with this article shall remain in licensee's 
ownership during the term of the license. 

For the purposes of this article, acquisition costs may include: transaction costs, such as 
completion of appropriate site assessments for hazardous materials and noxious weeds; 
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees; 
excise taxes; title searches, reports, fees and insurance; closing costs; preparation of land 
acquisition agreements and any required governmental approvals. Acquisition costs may 
exclude: internal personnel and adm;n; strative costs of the parties associated with land 
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenses 
incurred by the licensee or any other party not related to the preparation ofland acquisition 
agreement and any required government approvals; and fees paid by the licensee to third 
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Settlement Agreement 
Baker River Hydroelectric Project 

parties for admjnistrative costs associated with a third parties' acquisition of interests in 
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify 
the TRIG or ARG, as appropriate, if it appears that transaction costs will be significantly 
bigher than expected, and shall, in consultation with the TRIG or ARG, determine whether 
to proceed with a transaction with significant transaction costs. 
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Wetland Habitat 

Settlement Agreement 
Baker River Hydroelectric Project 

The licensee shall acquire wetland habitat lands for conservation of wetlands and 
wetland-dependent species, placing a priority on acquiring high quality, functioning 
wetland breeding habitat for native ampbibian and other native species, for the purpose of 
conserving wetlands and providing long-term protection for species using the wetland 
habitat. The licensee shall, in consultation with the TRIG, develop site acquisition and 
selection criteria in accordance with the general geographic preferences set forth in Article 
505. Such criteria and procedures shall: (A) consider any potential to impair, diminish, or 
abrogate tribal treaty or cultural rights, by providing that the licensee shall identify suitable 
alternative sites or management activities if the designated representative of any affected 
tribe notifies the TRIG of its conclusion that a particular site or management activity will 
impair, djmin; sh, or abrogate specific tribal treaty or cultural rights and describes the basis 
for its conclusion; (B) consider the potential for integration of the site acquisition and 
management required by this article and other articles to optimize the resulting ecosystem 
benefits; (C) consider appropriate land acquisition costs; (D) consider the potential to 
secure grant funds to supplement the funds otherwise for implementation of this article; (E) 
consider whether any sites so acquired are appropriately included in the Project boundary, 
and if so, provide for the filing of an appropriate request to the Commission; and (F) 
provide for continuing consultation with the TRIG in the implementation of the approved 
plan. Licensee shall, when considering land acquisition or management activities, evaluate 
the extent of required noxious weed management in accordance with criteria developed in 
Article 508. Following.acquisition, the licensee shall undertake habitat enhancement and 
management (including noxious weed control) activities in accordance with a plan 
prepared after consultation with the TRIG and in accordance with Article 501. 

Funding for acquisition is not to exceed $340,000 (2006$), and shall be made available 
within four years of license issuance. Funding for planning and for habitat enhancement, 
habitat management, and noxious weed management of existing or acquired parcels is not 
to exceed $190,000 and shall be made available according to the following schedule: 
$10,000 shall be made available within four years of license issuance, $140,000 shall be 
made available in the fifth year following license issuance, and $20,000 shall be made 
available in each of the sixth and seventh years following license issuance. If funds are 
available twenty-five years following license issuance, and licensee, in consultation with 
the TRIG, determines lands are not available and/or habitat enhancement or management 
actions are not feasible for any of the intended putposes of this article, the remaining funds 
required by this article may be made available to the TERF established pursuant to Article 
602. Unless otherwise approved by the Commission in accordance with the requirements 
of Article 601, acquired lands shall remain in licensee's ownersbip during the term of the 
license. 

For the putposes of this article, acquisition costs may include: transaction costs, such as 
completion of appropriate site assessments for hazardous materials· and noxious weeds; 
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees; 
excise taxes; title searches, reports, fees and insurance; closing costs; preparation of land 
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Settlement Agreement 
Bilker River Hydroelectric Project 

acquisition agreements and any required governmental approvals. Acquisition costs may 
exclude: internal personnel and administrative costs of the parties associated with land 
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenses 
incurred by the licensee or any other party not related to the preparation ofland acquisition 
agreement and any required government approvals; and fees paid by the licensee to third 
parties for administrative costs associated with a third parties' acquisition of interests in 
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify 
the TRIG, as appropriate, if it appears that transaction costs will be significantly higher 
than expected at the time of license issuance, and shall, in consultation with the TRIG, 
determine whether to proceed with a transaction with significant transaction costs. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Aquatic Riparian Habitat·Protection, Restoration and Enhancement Plan 

Within two years of license issuance, licensee shall submit an Aquatic Riparian Habitat 
Protection, Restoration and Enhancement Plan ("ARP'') to the Commission for approval 
for the purpose of identifying actions to protect and enhance low-elevation bottomland 
ecosystems in the Skagit River basin, which includes the Baker River sub-basin, focusing 
on habitat for protection, acquisition, restoration and maintenance for anadromous 
salmonids, other aquatic species and riparian-dependent birds and amphibians. 

Licensee shall develop the ARP in consultation with the TRIG and ARG, specifically 
including the USDA FS, WDFW, WDNR, The Nature Conservancy, the Upper Skagit 
Indian Tribe, the Sauk-Suiattle Indian Tribe, and the Swinomish Indian Tribal Community. 
Within one year of license issuance, licensee shall submit a draft of the ARP to the TRIG 
and the ARG for review and comment. At least 30 days prior to submitting the ARP to the 
Commission for approval, licensee shall provide the ARP to the TRIG and the ARG for 
review and comment. Licensee shall include, with the ARP, an implementation schedule, 
documentation of consultation, copies of consulting entity comments and 
recommendations on the completed plan and schedule, and specific descriptions of how the 
entities' comments are accommodated by the plan and schedule. Iflicensee does not adopt 
a recommendation, the filing shall include the licensee's reasons, based on Project-specific 
information. 

The ARP shall be prepared based on the following criteria: 

(a) candidate sites shall be examined for their potential to provide long-term benefits. 
Implementation proposals shall be based on a comparison of the predicted benefits 
arising at a specific site in relation to the costs of the action or actions proposed for 
the site, with the same factors for other sites with similar potential, based on a 
reasonable range of options for alternative sites; 

(b) the location of sites for the pmposes of implementation shall be used to aid in 
prioritizing locations in the following order: i) within the Baker River basin, ii) 
within the middle Skagit River and tributaries immediately downstream of the 
Baker River (from the confluence with the Baker River to the Pipeline Crossing at 
RM 24.3), iii) within the lower Skagit River and estuary, and iv) elsewhere in the 
Skagit River basin, or as may otherwise be established in the ARP; . 

(c) i) consideration of any potential to impair, diminish, or abrogate tribal treaty or 
cultural rights, by providing that the licensee shall identify suitable alternative sites 
or management activities if the designated representative of any affected tribe 
notifies the TRIG and ARG of its conclusion that a particular site or management 
activity will impair, diminish, or abrogate specific tribal treaty or cultural rights and 
describes the basis for its conclusion; ii) consideration of the potential for 
integration of the site acquisition and management required by this article and other 
articles to optimize the resulting ecosystem benefits; iii) consideration of 
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Settlement Agreement 
Baker River Hydroelectric Project 

appropriate land acquisition costs; iv) consideration the potential to secure grant 
funds to supplement the funds otherwise for implementation of this article; v) 
consideration of whether any sites so acquired are appropriately included in the 
Project boundary, and if so, provide for the filing of an appropriate request to the 
Commission; and vi) providing for continuing consultation with the TRIG and 
ARG in the implementation of the approved plan; 

(d) the plan shall be structured to allow for flexibility in revising site selection criteria 
and reprioritizing types of habitat lands to be protected, acquired, restored and/or 
managed in response to changing needs and conditions over the term of the license; 

(e) 

(f) 

(g) 

when considering land acquisition or management activities, evalUate the extent of 
required noxious weed manag~ent in accordance with criteria developed in 
Article 508; 

to aid in the evaluation of a specific resource project and site selection proposed 
under the ARP, licensee shall provide information to the TRIG and ARG regarding 
any other resource projects being considered pursuant to other license article 
requirements similar to the project being considered, or that provide similar 
potential biological benefits and have the potential for integration with related 
enhancement actions; and 

monitoring needs. 

In addition to these general guidelines, the ARP shall require that up to $1,000,000 of the 
funds available for implementation of the ARP be expended within the Baker River 
watershed, as established in the ARP. For funds expended outside the Baker Basin, a 
minimum of 50% shall be spent on riverine/riparian habitat acquisition with anadromous 
fish benefits. A minimum of 50% of the funds so spent on riverine/riparian habitat shall be 
spent on habitat that benefits both anadromous species and deciduous forest/wetland 
species, unless otherwise agreed by the TRIG and ARG. 

Licensee shall provide funding for implementation of the ARP in a total amount not to 
exceed $10,200,000, according to the following schedule for funding: $50,000 available 
annually starting the first year following license issuance and concluding in the sixth year 
following license issuance for planning and site evaluation activities; $300,000 available 
within two years following license issuance for initial protection, restoration, enhancement, 
and management activities; and $2,000,000 available in each of years 3,8,13, and 18 
following license issuance, and up to $1,600,000 ifphase two of Article 105 is not 
implemented. 

For the purposes of this article, acquisition costs may include: transaction costs, such as 
completion of appropriate site assessments for hazardous materials and noxious weeds; 
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees; 
excise taxes; title searches, reports, fees and insurance; closing costs; preparation ofland 
acquisition agreements and any required governmental approvals. Acquisition costs may 
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Baker River Hydroelectric Project 

exclude: internal personnel and administrative costs of the parties associated with land 
acquisitions, such as staff salaries and benefits; attorney fees and other legal expenses 
incurred by the licensee or any other party not related to the preparation ofl8nd acquisition 
agreement and any required government approvals; and fees paid by the licensee to third 
parties for administrative costs associated with a third parties' acquisition of interests in 
land on behalf of the licensee. Prior to completing any transaction, the licensee will notify 
the TRIG and ARG, as appropriate, if it appears that transaction costs will be significantly 
higher than expected, and shall, in consultation with the TRIG and ARG, determine 
whether to proceed with a transaction with significant transaction costs. 

If funds are available twenty-five years following license issuance, and licensee, in 
consultation with the TRIG and ARG, determines lands are not available and/or habitat 
enhancement or management actions are not feasible for any of the intended purposes of. 
this article, the remaining funds required by this article may be made available to the 
HERe and/or TERF funds. 
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Article 506 

Settlement Agreement 
Baker River Hydroelectric Project 

Osprey Nest Structures 

Within one year following license isSuance, the licensee shall provide and maintain a 
minjmum of ten artificial osprey nest structures at Lake Shannon. The ten nest structures 
shall consist of up to nine of the artificial structures currently maintained by licensee, and 
one or more new artificial structures to be installed at the site of a former natural snag nest 
or artificial nest structure. The licensee shall place the structures in a manner that is 
designed to provide a sufficient number of suitable osprey nest sites at Lake Shannon to 
support an estimated seven breeding pairs. 

Within two years following license issuance, the licensee, in consultation with the TRIG, 
shall select and modify ten existing trees near Lake Shannon to promote their eventual use 
as osprey nest sites. The licensee shall select ten mature trees on lands suitable for osprey 
nesting owned and/or controlled by the licensee. Modification of the trees may involve 
topping, killing; or other appropriate techniques, based on site-specific evaluations, to 
promote the development of tree and snag nest sites available for osprey nesting at Lake 
Shannon. 

During the term of the license, the licensee shall monitor osprey nesting and productivity 
annually between April 1 and August 31 at both Lake Shannon and Baker Lake, in 
accordance with the TRMP reqlrlred by Article 501. At two-year intervals during the term 
of the license, the licensee shall inspect the ten artificial nest structures at Lake Shannon 
and maintain the structures in conditions suitable for use by nesting osprey. By December 
31 in the second year of each two-year inspection and maintenance cycle, the licensee shall 
submit a draft nest inspection and monitoring report to the TRIG for a 30-day review and 
comment period. The report shall descnbe inspection results, maintenance activity, and 
nesting activity at both natural and artificial nests on Lake Shannon and Baker Lake during 
the preceding two years. During each report review period, the licensee, in consultation 
with the TRIG, shall determine whether additional artificial nest sites or modifications to 
the placement and design of new structures are needed to achieve the goal of seven 
breeding pairs on Lake Shannon to increase nesting success to meet the goal. This 
evaluation will include consideration of results of site evaluation, site monitoring, and best 
available science. The licensee shall file final nest inspection and monitoring reports with 
the Commission by June 1 of the year following each two-year inspection and maintenance 
cycle, allowing for a minjmum of thirty days review and comment by the TRIG prior to 
filing. 
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Loon Floating Nest Platforms 

Within one year after license issuance, licensee shall, in consultation with the TRIG, install 
and maintain three common loon floating nest platforms in suitable locations, consistent 
with the requirements of Article 304, on one or both of the Project reservoirs, in accordance 
with the'Terrestrial Resources Management Plan required by Article 501, for the purpose 
of establishing nesting use on the Project reservoirs to increase nesting loon populations in 
W estern Washington. 

Licensee, in consultation with the TRIG, may substitute the placement of one floating nest 
platform on Project reservoirs with making funding available to a third party for the 
purpose of placing and maintaining a floating nest platform on non-Project lands. Funding 
made available for this purpose is not to exceed $2,500 for construction and placement of 
the nest platform, and $1,000 annually for maintenance. 

Following installation of any floating nest platforms on Project reservoirs, licensee shall 
place log booms, boundary buoys, or other appropriate devices to establish use restriction· 
zones around each nesting platform to restrict public access. The nest platforms and public 
access restriction devices on Project reservoirs shall be in place between April 1 and July 
31 of each year. Licensee may remove and store the nest platforms required by this article . 
when they are not required to be in place. Following review and comment by the TRIG, 
licensee shall install three additional floating nest platforms in the Project reservoirs if 
nesting success is determined at any time during the term of the floating nest platform 
program. 

During the first fifteen years following platform installation, licensee shall monitor all 
floating nest platforms installed in the Project reservoirs twice per month between April 1 
through July 31 to determine nesting activity, and the effectiveness of access restriction 
devices. By December 31 of each year, licensee shall file draft monitoring reports with the 
TRIG for a 30-day review and comment period. Annual monitoring reports shall 
snmmarize loon observations, nesting attempts, nesting activity, nest productivity, and 
platform maintenance activity within the Project reservoirs during the previous breeding 
season. Final reports shall be filed with the Commission by June I of the following year. 

During the sixteenth year following platform installation, licensee shall submit a draft 
effectiveness report summarizing the results of the IS-year monitoring period to assess 
loon breeding success on the installed nesting platforms. The report shall make 
recommendations as to the continuation of the floating nest platform program based on the 
presence or absence of nesting activity, according to the following general criteria: 
observed loon nest-building activity or use of nests suggests loon nesting success, and a 
lack of breeding attempts on one or more of the platforms by the end of the IS-year period 
suggests lack of platform success. If the floating nest platform program is continued past 
year 15, annual monitoring and reporting shall continue. 
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Settlement Agreement 
Baker River Hydroelectric Project 

If the report determines the program is unsuccessful, licensee shall, following consultation 
with the TRIG, either remove the loon nesting platforms and make the remaining funds 
available from the program to the TERF, or make the remaining funds available for a 
similar program by a third party at another location on non-Project lands. Any funds made 
available to third parties for nesting platforms installations, monitoring, and management 
for a similar program on non-Project lands shall terminate licensee's obligations under this 
article. For purposes of this article, "remaining funds" shall be calculated by multiplying 
the number of years remaining in the license term by the actual average annual cost of 
maintenance and monitoring during years 6 through 15 following nest platform. 
installation. 
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NODous Weeds 

Settlement Agreement 
Baker River Hydroelectric Project 

Dming the term of the license, the licensee shall manage noxious weeds on Project lands 
pursuant to the most restrictive applicable federal and state regulations, including, but not 
limited to: 1) Washington's State Noxious Weed Control regulations found at WAC 
16-750,2) Best Management Practices published by the USDA-FS (for weed control on 
USDA-FS lands) for the Mt. Baker-Snoqualmie National Forest, and 3) noxious weed 
control regulations adopted by Skagit or Wbatcom Counties, in accordance with a plan 
developed in consultation with the TRIG as required by Article 501. The licensee shall file 
the plan with the Commission for approval, following consultation in accordance with 
Article 501. The plan shall address site-specific and species-specific management and 
monitoring programs, based on the guidelines and treatment options identified in the tables 
attached as Appendix A-I, which are based upon the results of pre-licensing Terrestrial 
Study T -6 and the Forest-Wide Environmental Assessment for Noxious Weed 
Management on the Mt. Baker-Snoqualmie National Forest, published by the USDA-FS in 
May 1999. The initial plan shall adjust treatment ofal1land.s within the Project boundary, 
and those lands outside the Project boundary that were surveyed for noxious weeds during 
pre-licensing studies, as documented in the T -6 Final Study Report, December 23, 2003. 
The plan shall address how noxious weed management considerations will be addressed 
when evaluating land acquisition proposals or other activities pursuant to Articles 502, 503, 
504, and 50S. . 

The portion of the plan addressing the seven high quality wetland areas located on National 
Forest System (USDA-FS) lands, as identified in pre-licensing Terrestrial Study T-2IT-5 
as WB 17,20,21,25,28,29, and 30, shall place priority on the control of reed canarygrass 
(Phalaris anmdinacea) for the protection and enhancement of these wetlands. Licensee 
shall provide funding for the portion of the plan addressing these seven identified wetlands 
in an amount not to exceed $25,000 in each of years 1-5 following license issuance, and 
shall provide $15,000 annually thereafter during the term of the license. 

Funding for noxious weed surveys and management for lands acquired following license 
issuance pursuant to Articles 502, 503,504, and 50S shall be drawn from the funds of these 
articles. Licensee shall file related amendments to the plan with the Commission for 
approval by December 31 of any year in which land is acquired. 
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Settlement Agreement 
Baker River Hydroelectric Project 

Article 509 
Plants of Special Status 

Within six months following license issuance, the licensee shall :file with the Commission a 
plan for the management of plants of special status on existing Project lands and the 
following non-Project lands, to be more precisely identified during the development of the 
plan: 1) areas with potential to have impact from Project activities, based on USDA-FS 
pre-field review process, and 2) areas surveyed during pre-licensing rare plant surveys, as 
indicated by Baker River Project Relicense Study, T -16, as amended. 

The licensee shall prepare the plan in consultation with the TRIG, and specifically, the 
USFWS, USDA-FS, and the Washington Natural Heritage Program of the Washington 
Department of Natural Resources, as required by Article 501, and in accordance with the 
guidelines in Appendix A-3. The plan shall be consistent with the noxious weed 
management plan described in Article 508. Amendments to the plan associated with the 
acquisition of new lands that result in a revision to the Project boundary are not mandatory, 
but will be determined on a case-by-case basis, in consultation with the.TRIG, in 
conformance with Article 501. 

For the purposes of this article, "Plants of Special Status" shall include: 1) plant species 
listed as Endangered, Threatened or Proposed for Listing under the federal Endangered 
Species Act; 2) plant species listed as Endangered, Threatened or Sensitive by the State of 
Washington; and 3) on federal lands administered by the USDA-FS, plant species on the 
Pacific Northwest Regional Forester's Sensitive Species List. The plant species that were 
known to occur at the time oflicense application that required site-specific management 
plans are listed in Appendix A-2, and shall provide the initial basis for planning actions. A 
site-specific management plan shall be included in the oveIal.l plan for Carex fiava, in 
accordance with Article 510. 
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Article 510 
Carexjlava 

Settlement Agreement 
Baker River Hydroelectric Project 

During the term of the license, licensee shall manage yellow sedge (Carex jlava) at Baker 
Lake for its protection; especially in areas where it is located in close proximity to reed 
canarygrass, according to a plan developed in accordance with. Article 501 and filed with 
the Commission for approval.within six months of license issuance, following consultation 
with the TRIG, including specifically the USFWS, USDA-FS and the Washington Natural 
Heritage Program of the Washington Department of Natural Resources. The plan shall 
require inventorying and mapping of known Carex flava populations, the development of 
control strategies for reed canarygrass around Carex flava populations, a method for 
monitoring and evaluating success of the plan, a planting plan if 20% or more of the Carex 
jIava population decreases from the time of license issuance, and additional measures that 
are identified as a result of plan monitoring, as described in more detail in Appendix A-4. 
Plan updates shall be completed at least every ten years, or more regularly if needed to 
address monitoring and evaluation results, or when the species is no longer a State or 
federal sensitive species. 

Baker River Hydroelectric Project 
Proposed. License Articles 

-128-

I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 1 

I: 
I . 
I 

~ 

~ 

~ 
I 
I 
I 

\ 

I 
I 
I . 

Settlement Agreement 
Baker River Hydroelectric Project 

ArticleSll 
Decaying and Legacy Wood 

Within three years following license issuance, and annually thereafter, the licensee shall 
manage snags, logs and residual live trees (''Decaying and Legacy Wood'') located on 
existing or acquired Project landS for the purpose of enhancing Decaying and Legacy 
Wood structure to increase its value to snag and log dependent species. The management 
will be conducted in accordance with a plan filed with the Commission for approval in 
accordance with Article 501 within one year from license issuance. The licensee shall 
develop the plan in consultation with the TRIG, and will provide a 90-day review and 
comment period on a draft prior to filing with the Commission as required by Article SOL 

In preparing the plan, licensee shall refer to Johnson, D.H. and O'Neil, T.A., ''DecAID 
Model, Wildlife-habitat relationships in Oregon and Washington," Oregon State 
University Press, 200 l. 

The Decaying and Legacy Wood Plan shall address the snag, log and residual live tree 
habitats of vertebrate species likely to inhabit the lands on a seasonal or year-round basis. 
The plan shall include m,easures to retain snags, logs and residual live trees where they 
already exist, and to promote the development of these features where they do not exist. 
The plan may also include measures to provide artificial structures to meet short-term 
habitat needs where natural snags, logs and residual live trees are not present and are not 
expected to develop over the term of the license. All measures in the plan shall be 
appropriate to the habitat types present on the lands. Existing snags, logs and residual live 
trees shall be retained in appropriate numbers as determined by land management 
objectives for each site in conformance with the plan. If existing snags and logs are 
insufficient to support the land management objectives in the plan to support population 
densities of primary cavity excavators, and live trees of appropriate size are present, the 
licensee shall create additional snags or downed logs from live trees, or alternative 
methods. The licensee shall file any amendments to the Decaying and Legacy Wood 
element of the plan, as required by Article 501, that result from the acquisition of any new 
Project lands. 

Funding for preparing the plan and managing Decaying and Legacy Wood according to the 
plan is not to exceed $35,000 each year in the first two years following license issuance, to 
allow for planning and initial site work, and is not to exceed $10,000 each year throughout 
the remaining term of the license. If funds are available twenty-five years following 
license issuance, and licensee, in consultation with the TRIG, determines habitat 
enhancement or management actions are not feasible for any of the intended purposes of 
this article, any remaining funds required by this article may be made available to the 
TERF established pursuant to Article 602. 
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Article 512 

Settlement Agreement 
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. Bald Eagle Night Roost Surveys 

During the first three yeatS after license issuance, and again between years 15-17 from 
license issuance, licensee, in consultation with TRIG, shall design and conduct surveys to 
identify bald eagle (Haliaeetus leucocephalus) communal winter night roosts in the 
vicinity of the Baker River Project. The purpose of the surveys will be to systematically 
determine the location of bald eagle night roosts in the Baker River basin in the Project 
vicinity, and to assist WDFW, USFWS, and USDA-FS with the identification of areas in 
need of bald eagle protection. licensee shall provide the results of the surveys to affected 
landowners, WDFW, USFWS and the USDA-FS within three months of completion of 
each round of surveys, and. shall file survey results with the Commission annually. 

Licensee's funding for the smveys is not to exceed $25,000 for each 2-3 year survey period. 
To the extent the first $25,000 is not expended for the first survey period, any remaining 
funds shall be carried over to the succeeding survey period. Any funds remainjng 
following completion ofth.e second survey period shall be made available to the TERF, as 
described in Article 602. 
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ArticleS13 

Settlement Agreement 
Bilker River Hydroelectric Project 

Bald Eagle Management Plans 

Within one year following license issuance, licensee shall develop a management plan for 
each bald eagle (Haliaeetus leucocephalus) nest site and communal winter night roost 
known to exist on lands within the Project boundary at the time of license issuance, to 
provide for the long-term protection of and management for bald eagles, as required by . 
Article 501. The plan shall identify measures to protect and manage known nesting or 
winter roost sites on licensee owned lands within the Project boundary and methods to 
survey for and protect these sites on lands acquired during the license term. 

Within one year after acquiring new Project lands, licensee shall develop a management 
plan for each bald eagle nest site and communal winter night roost known to occur on the 
land acquired. During the term of the license, the planning requirement shall apply to the 
discovery of new bald eagle nest sites or communal winter night roosts, and shall be in 
conformance with the plan developed in accordance with Article 501. 

All plans, and any amendments to plans, sball be consistent with recommendations 
contained in the Pacific Bald Eagle Recovery Plan (U.S. Fish and Wildlife Service, 1986), 
Washington State Bald Eagle Protection Rules (WAC 232-12-292), and Watson, I.W., and 
E.A. Rodrick, Bald Eagle (Haliaeetus leucocephalus), Management Recommendations for 
Washington's Priority Species, Volume IV: Birds, Washington Department ofFish and 
Wildlife, Olympia (2002) (editors Larsen, E.M., I.M. Azerrad, and N. Nordstrom, 2004), 
or similar guidance or rules in effect at the time any plan is developed. Final plans, and any 
plan amendments, shall be filed with the Commission. Within one year of any change in 
the state or federal status of the bald eagle, licensee, in consultation with the WDFW and 
USFWS, shall review all plans prepared under this action and determine whether the plans 
need to be continued or modified. 
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Article 514 

Settlement Agreement 
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U~e of Habitat Evaluation Procedures 

Within one year of license issuance, the licensee shall, in consultation with the TRIG, 
develop and prepare in accordance with Article 501 a monitoring plan to determine the 
effectiveness of the implem.e:n:tation of Articles 502, 503, 504, 506, 507 and 513. The plan 
shall require licensee to II;lOlnitor the effectiveness of the implementation of Articles 502, 
503,504,506,507 and 51> through periodic assessments of habitat quantity and quality, 
using the U. S. Fish and Wlldlife Service, Department of Interior, Ecological Service 
Manuals ESM 101, 102, 103 (Division of Ecological Services, Washington D.C. 1980), 
Habitat Evaluation Procech:lres ("'lIEP"), or another appropriate methodology selected in 
consultation with the TRIG. Monitoring is intended to assist resource m3J]agers in 
determining the current ccnditions of the lands acquired and assess management activities 
over the term of the license. Licensee shall consider the monitoring results in 
implementing Articles 502,503,504, 506, 507 and 513, in consultation with the TRIG. 

Within five years oflicenseisSllaIlce, licensee shall develop, in consultation with the TRIG, 
the schedule for specific lIlOnitoring actions, the timing of each monitoring period, 
monitoring criteria, the scope of monitoring given available ftmding, and the format for 
monitoring reports in accomance with the consultation requirements of Article 501. 

Funding for all aspects ofmoIritoring is not to exceed $200,000 (iflicense is 30 years or 
shorter) or $300,000 (if li~e:nse is 40 years or longer)(2006$). The licensee shall make the 
ftmding available in $100,000 increments according to the following schedule: the first 
$100,000 available during the first 10 ye~ of the license term, the second $100,000 
available between years 20 and 30 of the license term (and the third $100,000 available 
after year 30 if the license is issued for a term of 40 years or longer). If ftmds are available 
forty years following licec.se issuance, and licensee, in consultation with the TRIG, 
determlnes further use of the REP is not feasible for any of the intended purposes oftbis 
article, any remaining fuJ!cis required by this article may be made available to the TERF 
established pursuant to Article 602. 
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Article 515 

Settlement Agreement 
Baker River Hydroelectric Project 

Late Seral Forest Growth 

Within two years of license issuance, or December 31, 2008, whichever is earlier, the 
licensee shall make funds available to the USDA-FS for its actual costs incurred in 
thinning trees on up to 321 acres of second-growth forest on National Forest System lands 
in the Baker River watershed. The funds may be used for the purpose of reducing edge 
effects by enhancing the acceleration of late-sera! forest growth, which may increase the 
nesting success and/or survival of federally listed spotted owls and marbled murrelets. 
Funds made available to the USDA-FS shall not exceed $80,250. If the USDA-FS does 
not incur these costs within two years following license issuance, funds shall be held until 
requested by the USDA-FS, or converted to use for the TERF described in Article 602, 
when and if directed by the USDA-FS. 
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Article 516 
Mountain Goats 

Settlement Agreement 
Baker River Hydroelectric Project 

Within three years following license issuance, licensee shall make funds available to the 
USDA-FS for its actual costs incurred in making habitat improvements in mountain 
hemlock forest in occupied mountain goat (Oreamnos america nus) summer range on 
National Forest System lands in or adjacent to the Baker River Watershed. Funding for 
licensee's contribution to the cost ofplamring, environmental review and implementation, 
for up to 194 acres of mountain hemlock forest land is not to exceed $70,000. The 
improvements ftmded with this measure may provide additional summer forage habitat by 
prescribed burns or other means in high elevation forest areas away from established 
recreation areas in the Project vicinity. 

If the USDA-FS does not incur these costs within one year following license issuance, 
funds shall be held until requested by the USDA-FS, or converted to use for the TERF 
described in Article 602, when and if directed by the USDA-FS. 
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ArticleS17 

Settlement Agreement 
Baker River Hydroelectric Project 

Grizzly Bear Road Management 

Within six months of license issuance, or within sixty days of request by the USDA-FS, 
whichever is earlier, licensee shall make funds available to the USDA-FS for its actual 
costs incurred in planning, environmental review and implementation of a road closure 
program in the North Cascades Grizzly Bear Recovery Area of the Mt. Baker-Snoqualmie 
National Forest, to reduce human use disturbance in the area and increase the effectiveness 
of spring and early summer grizzly bear foraging habitat. Funding for licensee's 
contribution to the cost of planning, environmental review and implementation for this 
purpose is not to exceed $120,000. If the USDA-FS does not incur these costs within the 
first six months of license issuance, funds shall be held until requested by the USDA-FS, or 
converted to use for the TERF described in Article 602, when and if directed by the 
USDA-FS. ' 
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Article 601 

Creation of Baker River Coordinating Committee 

Settlement Agreement 
Baker River Hydroelectric Project 

Within six months of license issuance, licensee shall convene an initial meeting of the 
licensing implementation entity to be referred to as the "Baker River Coordinating 
Committee" (BRCC). Licensee shall provide each signatory to the "Baker River 
Hydroelectric Project Relicensing Comprehensive Settlement Agreement" (Settlement) a 
minimum of 30 days notice and invite each signatory to designate a representative, and an 
alternate representative. The purpose of the BRCC and Resource Groups is to implement 
the terms of the Settlement and participate on license implementation committees. In the 
event that an agency, tribe, non-governmental organization, or individual who was not a 
party to the Settlement seeks membership on the BRCC, licensee shall allow participation 
by a non-party only upon the Imanimous approval of the BRCC, as defined in this article. 

Meeting Procedures of the BRCC and Resource Groups 

During the term. of the license, licensee shall convene meetings of the BRCC, as necessary, 
to comply with the consultation requirements of the license. Licensee shall convene a 
meeting of the BRCC at least once annually. Licensee shall provide each representative on 
the BRCC with at least ten days notice of any meeting of the BRCC, and shall include a 
proposed agenda for each meeting. 

At the firSt meeting of the BRCC, licensee shall establish individual resource technical 
groups that are anticipated to be involved in addressing ongoing license implementation 
issues as licensee carries out the terms and conditions of the license, including, without 
limitation: the Terrestrial Resources Implementation Group (TRIG); the Recreation 
Resources Group (RRG); the Aquatics Resources Group (ARG); and the Cultural 
Resources Advisory Group (CRAG) (Resource Group(s)). Other sub-groups may be 
established by the BRCC as needed to address license issues that arise during the term of 
the license. Each party to the Settlement can be a member in a Resource Group or Group(s) 
and the BRCC, upon notifying the licensee in writing ofits designated representative(s). A 
party may designate its primary representative, and any alternate representatives. Licensee 
shall establish meeting notice requirements and protocols for meetings of the TRIG, RRG, 
ARG, and CRAG at the first annual meeting of the BRCC, following consultation with all 
members of the BRCC. In the event of any conflict between license articles and any 
meeting protocols established, the terms of the license shall control. 

Licensee shall arrange for the services of a neutral, non-BRCC member to record and 
distribute minutes ofBRCC and Resource Group meetings, if agreed to by the BRCC at 
anytime. 
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License Implementation Framework 

Settlement Agreement 
Baker River Hydroelectric Project 

For the term of the license, licensee shall consult with and schedule regular meetings of all 
Resource Groups, who will be invited to participate in all licensing implementation 
decisions pertaming to the resource area assigned to the Resource Group. The focus of 
license implementation decision-making will be within the Resource Groups. Meetings of 
the BRCC will be established to address issues affecting overall license implementation 
issues, annual updating, and other issues identified in this article or by the Resource 
Groups. The Resource Groups are intended to function as technical groups convened on an 
ongoing basis to address ongoing implementation issues throughout the term of the license. 
The BRCC is intended to function as a policy level group for decision-making issues that 
are not resolved in Resource Groups, as described in this article, and otherwise as a way of 
communicating with all signatories. 

Licensee Implementation and Decision-Making 

In carrying out licensee's obligations under the license, licensee shall work collaboratively 
with all members of the BRCC to comply with license articles and make informed 
decisions related to the operation of the Baker River Hydroelectric Project. Specifically, 
licensee shall: 

a) document the initial members of the BRCC and Resource Group 
representatives by compiling a list of all parties who have provided licensee of notice of 
their BRCC representatives and Resource Group representative(s); 

b) record any votes taken by the BRCC or Resource Groups by giving each 
BRCC member one vote on all matters to be decided by the BRCC, and each Resource 
Group member with one vote on all matters to be decided by the Resource Group; 

c) establi~ and keep updated, a membership list of the BRCC as a whole and 
each of the Resource Groups established for the term of the license, including, without 
limitation, the TRIG, RRG, ARG, and CRAG. Each list shall contain the name of the party 
to the Settlement, the party's designated representative and alternates, and relevant contact 
information; 

d) chair the meetings of the BRCC, TRIG, RRG, ARG, and CRAG; 

e) submit decisions to the BRCC as follows: 

Licensee shall only offer a vote to be taken on any license implementation 
issue at a regularly convened meeting of the BRCC, after the licensee has provided a 
minimum of two weeks written notice including an agenda and any issues on which a 
decision will be requested, made in accordance with the following decision-making 
protocol: 

Decisions shall be made by consensus, defined as lack of objection. If 
consensus is not achieved at the Resource Group level, the BRCC may take a vote after 

Baker River Hydroelectric Project -137-
Proposed License Articles 



Smde.mentAgre~ent 
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licensee bas complied with subsection (f) of this article and, for Articles 108, 109,305, 
502-505,602, and 603 only, after affected resource agencies and tribes take an advisory 
vote. 

For decisions related to implementation of plans for Articles 108, 109,305, 
502-505, 602, and 603 only, the BRCC may approve a proposal on a majority vote of the 
BRCC. If an advisory vote is not adopted by a majority vote at the BRCC, the meeting 
notes shall contain an explmation for not adopting the advisory vote. 

For any decision related to a plm required by any article, consensus shall be 
required prior to filing the plan with the Commission, but licensee may timely file the 
proposed plan if consensus has not been achieved and licensee would risk: noncompliance 
with a timing requirement. Licensee shall include in any plm submitted to FERC for 
which consensus was not achieved an explanation of any dispute relating to the proposed 
plan, along with the review and comments received in accordance with individual articles. 
If, following discussion at a BRCC meeting convened in accordance with the notice 
requirements of this article, a proposal does not achieve consensus, the proponent may 
request a vote. Each member of the BRCC will have one vote and only designated 
representatives will vote. Licensee shall record all votes, and any consensus achieved, in 
the minutes of the meeting during which a vote is taken. 

After one vote, if consensus is not achieved, the proponent(s) may request a 
second vote. Any member voting against the proposal will explain the basis for the vote 
that specifically addresses the reason for the opposition and other relevant requirements of 
the license article(s) prompting the vote. 

Licensee shall only offer a vote to be taken on any matter assigned for 
consultation with the BRCC, at a regularly convened meeting with a quorum present at the 
meeting. A quorum for a meeting of the BRCC, shall include at least one representative, or 
proxy, of each of the following to be present: licensee, the federal agencies (USDA-FS, 
USFWS, NPS, NOAA Fisheries), the state agencies (Ecology, WDFW, DNR), and the 
tribes (SSIT, SITC, USIT). 

f) submit matters to the BRCC if the Resource Groups are unable to reach 
consensus decisions on a resource issue, or a quorum cannot be established as described in 
subsection (e) of this article, after complying with the following procedures: 

1. Licensee shall provide at least two weeks notice of Resource Group 
meetings and the notice shall include a draft agenda and any issues on which a decision will 
be requested; 

2. Only a member of the Resource Group may make a proposal for a 
decision, although this is not intended to preclude the source of the proposal coming from a 
person or entity other than a member as long as a Resource Group member sponsors the 
proposal; 
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Settlement Agreement 
Baker River Hydroelectric Project 

3. Resource Group decisions shall be made by consensus, defined as 
the lack of objection by members present at the meeting; 

4. If consensus for. a particular decision does not exist, the proponent 
of the proposal may request a vote, with each member having one vote per designated 
representative; 

5. Licensee shall cause meeting minutes for each meeting where a vote 
is taken to contain a record of the votes and any consensus achieved; 

6. After one vote, if consensus is not achieved, any member of the 
Resource Group may request a second vote; and 

7. If consensus is not achieved after the second recorded vote, licensee, 
at the request of the proponent, shall refer the disputed proposal to the BRCC in accordance 
with subsection ( e) of this article. The proponent may provide notice of the intent to refer 
at the time of second vote, or subsequently. Licensee shall not be required to include the 
decision on the agenda for a meeting of the BRCC to consider the proposal until the 
proponent(s); a) provides actual notice of the dispute at least three weeks prior to the date 
of the requested BRCC meeting at which the referred proposal is to be heard, and b) 
provides a written explanation of its vote at least two weeks prior to the requested meeting 
of the BRCC. Any member voting against the proposal will explain the basis for the vote 
that specifically addresses the reason for the opposition and other relevant requirements of 
the license article( s) prompting the vote. 

g) for any articles requiring consultation with Resource Groups and/or specific 
parties, and for the purposes of the implementation of the license and Settlement only, 
licensee shall be deemed to have complied with the requirement to consult if licensee has 
communicated in writing with the party the licensee is required to consult with and 
provided information required by any specific article; and 

h) only offer a vote to be taken on any matter assigned for consultation with 
the Resource Groups, at a regularly convened meeting with a quorum present at the 
meeting. A quorum for a meeting of the Resource Groups, or any of its resource groups, 
shall include at least one representative, or proxy, of each of the following to be present: 
licensee, the federal agencies (USDA-FS, USFWS, NPS, NOAA Fisheries), the state 
agencies (Ecology, WDFW, DNR), and the tribes (SSIT, SITC, USIT), or as otherwise 
defined by consensus of the BRCC. 

Licensee may not rely on any decisions made by the BRCC, or Resource Groups, for any 
other purpose than complying with the requirements of the license. Licensee shall obtain 
any approvals required under applicable law related to any decision made by the BRCC for 
purposes of enabling licensee to comply with the requirements of the license. 
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Subject 'Matters for BRCC. Resource Group Communications and Meetings 

Licensee may convene meetings of the BRCC, TRIG, RRG, ARG, and CRAG, 
respectively, for the following purposes, or for any other purpose consistent with the 
license, or at the request of two or more members of the BRCC: 

a) TRIG meetings may be convened to address one or more of the following 
issues or other issues identified by the TRIG: 1) licensee's implementation of Articles 
501-517 (the Terrestrial Articles), 2) planning required by the Terrestrial Articles, 3) the 
scope, design, and conduct of any studies required to implement the Terrestrial Articles, 4) 
the discussion of study results pertaining to the implementation of the Terrestrial Articles, 
5) land acquisition and selection criteria, required by any articles, 6) resource Project 
funding decisions, as described in Article 602 related to the Terrestrial Articles, 7) any 
issues identified during any required monitoring related to the Terrestrial Articles, and 8) 
any required annual reporting for the Terrestrial Articles; 

b) RRG meetings may be convened to address one or more of the following . 
issues or other issues identified by the RRG: 1) licensee's implementation of Articles 
301-318 (the Recreation Articles), 2) planning required by the Recreation Articles, 3) the 
scope~ design, and conduct of any studies required to implement the Recreation Articles, 4) 
the discussion of study results pertaining to the implementation of the Recreation Articles, 
5) resource Project funding decisions, as described in Article 602 related to the Recreation 
Articles, 6) any issues identified during any required monitoring related to the Recreation 
Articles, and 7) any required annual reporting for the Recreation Articles; 

c) ARG meetings may be convened to address one or more of the following 
issues or other issues identified by the ARG: 1) licensee's implementation of Articles 
101-111,401 and 505 (the Aquatics Articles), 2) planning and design review required by 
the Aquatics Articles, 3) the scope, design, and conduct of any studies required to 
implement the Aquatics Articles, 4) the discussion of study results pertaining to the 
implementation of the Aquatics Articles,S) land acquisition and selection criteria, as 
described in any article, 6) resource Project funding decisions, as described in Article 602 
related to the Aquatics Articles, 7) any issues identified during any required monitoring 
related to the Aquatics Articles, and 8) any required annual reporting for the Aquatics 
Articles; 

d) CRAG meetings may be convened to address on~ or more of the following 
issues or other issues identified by the CRAG: 1) licensee's implementation of Article 201 
(the Cultural Article), 2) p1anning required by the Cultural Article, 3) the scope, design, 
and conduct of any studies required to implement the Cultural Article or implement the 
HPMP, 4) the discussion of study results pertaining to the implementation of the Cultural 
Article, 5) the development of any needed information or reports for the completion of the 
Section 106 process, 6) any meetings required for pre-construction or land disturbance 
activities; 7) any issues identified during any required monitoring related to the Cultural 
Article, and 8) any required annual reporting for the Cultural Article; and 
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Settlement Agreement 
Baker River Hydroelectric Project 

e) BRCC meetings may be convened to address one or more of the following 
issues or other issues identified by the BRCC or Resource Groups: 1) any matter requiring 
a vote of the BRCC, as submitted by any of the Resource Groups in accordance with the 
requirements of this article, 2) overall Project implementation status and reporting, and 3) 
disputes arising from meetings of the Resource Groups not resolved by the Resource 
Group. 

Dispute Resolution 

In the event licensee is unable to document the consensus of a Resource Group related to 
the subject matter addressed by a Resource Group and required by a license article, 
licensee shall notify the BRCC of the nature of the issue, the efforts taken to resolve the 
issue, and any recommendation or agreed written statement of the issue developed by the 
Resource Group, as descnoed in this article. In the event the BRCC resolves the issue, 
licensee shall communicate the results to the Resource Group members. In the event the 
BRCC does not resolve the issue, licensee shall notify all signatories of the Settlement of 
the failure of the BRCC to resolve the issue. Licensee shall stay the implementation of any 
decision reached by majority vote concerning Articles 108, 109,305,502-505,602, and 
603 at the request of any member of the minority who provides notice they are invoking the 
dispute resolution procedures authorized in Section 4 of the Settlement, unless licensee is 
required to proceed with implementation by the license or other applicable law. 

Disputes submitted to the Commission for consideration shall be limited to alleging an 
inconsistency: 1) between a proposed plan and an article; 2) between a proposed 
implementation action and an approved plan; or 3) between proposed implementation 
action and the intent of an article, even if consistent with the approved plan. 

Reporting and Auditing 

Licensee shall provide an annual report generally summarizing the activities of the BRCC, 
TRIG, RRG, ARG, and CRAG during the preceding year as required by Articles 102, 201, 
301,501,601, and 602 to each of the members of the BRCC, any of the Resource Group 
members who request a copy, and to the Commission . 

Licensee shall allow a minimum of30 days for BRCC members to comment and make 
recommendations before filing the annual report with the Commission no later than 90 
days following the anniversary of the effective date of the license. Licensee shall include 
with the final report documentation of submission to all BRCC members for review and 
comment and descriptions of how any comments were addressed in the final report, or 
reasons for not addressing any comments, based on Project-specific information. 
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Article 602 
Required Funding 

Within one year of license issuance, licensee shall establish the Baker River Project Funds 
(the Baker Funds) to support resource protection, mitigation, and enhancement measures 
identified during the term of the license, consisting of four separate funds: the Terrestrial 
Enhancement and Research Fund (TERF), the Recreation Adaptive Management Fund 
(RAM), the Habitat Enhancement, Restoration and Conservation Fund (HERe), and the 
Cultural Resources Enhancement Fund (CREF). Each of the Baker Funds shall be a 
tracking account maintained by licensee. The total amount, excluding interest, to be 
credited to the Baker Funds, shall be the amounts set forth in Table 1, based on the term of 
the license, stated in 2006 dollars, which amount licensee shall credit to the individual 
funds as follows during the term of the license: 

Table 1. 

FUND NAME YEAR OF FIRST ANNUAL DEPOSIT 
DEPOSIT AMOUNT (20065) 

TERF 2016 $25,000 

RAM 2006 $50,000 

HERC 2015 $50,000 

CREF 2016 $20,000 through 2020 
$25,0002021 through 2024 
$30,000 2025 through 2030 

For years 30 to 50 of a new license term greater than 30 years, the schedule of payments to 
the funds listed in Table 1 shall be based on a calculation of the number of years for the 
new license divided by 30 + a 10% risk uncertainty factor multiplied by the 30th year 
payment value in the fund. For example, for a 50-year license, the calculation for the 50th 
year payment in the TERF fund would be (50/30) +.1 x $25,000 = (1.67+.1) x $25,000 = 
$44,167 (2006$). For the CREF fund which does not have a payment in the 30th year, the 
calculation for years 31 and following shall be based on the average of the payments years 
10 through 25 ($25,000). 
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License shall make additional funds available according to the schedule set forth on Table 
2 for each year of the term of the license in excess of30 years, stated in 2006$, and the 
same formula shall apply for any annual licenses. If the license is not issued in 2006, the 
years shown in Table 2 'shall be adjusted for funding to begin in the first year of license 
issuance and carry forward through the term of the license. 

Table 2. 

Year of license TERF RAM HERe 

30 2035 $ 25,000 $ 50,000 $ 50,000 
31 2036 $ 28,333 $ 56,667 $ 56,667 
32 2037 $ 29,167 $ 58,333 $ 58,333 
33 2038 $ 30,000 $ 60,000 $ 60,000 
34 2039 $ 30,833 $ 61,667 $ 61,667 
35 2040 $ 31,667 $ 63,333 $ 63,333 
36 2041 $ 32,500 $ 65,000 $ 65,000 
37 2042 $ 33,333 $ 66,667 $ 66,667 
38 2043 $ 34,167 $ 68,333 $ 68,333 
39 2044 $ 35,000 $ 70,000 $ 70,000 
40 2045 $ 35,833 $' 71,667 $ 71,667 
41 2046 $ 36,667 $ 73,333 '$ 73,333 
42 2047 $ 37,500 $ 75,000 $ 75,000 
43 2048 $ 38,333 $ 76,667 $ 76,667 
44 2049 $ 39,167 $ 78,333 $ 78,333 
45 2050 $ 40,000 $ 80,000 $ 80,000 
46 2051 $ 40,833 $ 81,667 $ 81,667 
47 2052 $ 41,667 $ 83,333 $ 83,333 
48 2053 $ 42,500 $ 85,000 $ 85,000 
49 2054 $ 43,333 $ 86,667 $ 86,667 
50 2055 $ 44,167 $ 88,333 $ 88,333 
30 year total $ 500,000 $ 1,500,000 $ 1,100,000 

50 year total $ 1,225,000 $ 2,950,000 $ 2,550,000 

30-50 year $ 725,000 $ 1,450,000 $ 1,450,000 
incremental 
increase 
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$ 25,000 
$ 28,333 
$ 29,167 
$ 30,000 
$ 30,833 
$ 31,667 
$ 32,500 
$ 33,333 
$ 34,167 
$ 35,000 
$ 35,833 
$ 36,667 
$ 37,500 
$ 38,333 
$ 39,167 
$ 40,000 
$ 40,833 
$ 41,667 
$ 42,500 
$ 43,333 
$ 44,167 
$ 375,000 

$ 1,100,000 Total 

$ 725,000 $ 4,350,000 
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Unless otherwise indicated, all costs or payment amounts specified in dollars in any article 
shall be deemed to be stated as of the year 2006, and the licensee shall escalate such sums 
as ofJanuary 1 of each following year (starting in January 2006) according to the following 
formula: 

made 

AD = D x (NGDP+IGDP) 

WHERE: 

AD = Adjusted dollar amotmt as of January 1 of the year in which the adjustment is 

D = Dollar amount prior to adjustment 

IGDP = GDP-IPD for the third quarter of the year before the previous adjustment 
date (or, in the case of the first adjustment, the third quarter of the year before the effective 
date of the license) 

NGDP = GDP-IPD for the third quarter of the year before the adjustment date 

"GPD-IPD" is the value published for the Gross Domestic Product Price Deflator 
by the U.S. Department of Commerce, Bureau of Economic Analysis in the publication 
Survey of Current Business, Table 7.1 (being on the basis of2000 = 100), in the third 
month following the end of the applicable quarter. If that index ceases to be published, any 
reasonably equivalent index published by the Bureau of Economic Analysis may be 
substituted by the agreement of the parties. If the base year for GPD-IPD is changed or if 
publication of the index is discontinued, the licensee shall promptly make adjustments or, 
if necessary, select an appropriate alternative index acceptable to the parties to achieve the 
same economic effect. 

Each deposit shall be credited to the tracking account on the anniversary of the effective 
date of the license. 

Funds credited to the tracking account but not spent on specific projects shall accrue 
interest, which shall be credited to the appropriate fund to be used for the purposes 
described in this article for the fund. Any funds intended to be applied for the purposes of 
a specific article that remain at the end of any year shall be carried over into succeeding 
years during the term of the license. 

The accrued interest rate on all funds required by the license shall be the 90-day T -Bill rate. 
An accounting of interest accrued using this rate shall be provided by licensee when the 
annual report required by this article is provided to the BRCC. If the 90-day T -Bill rate 
ceases to be published in the Wall Street Journal, the Parties shall meet and agree upon an 
alternate source for the interest rate. If at the end of the license term, including any annual 
licenses, contributions and accrued interest remain unallocated or uncommitted to a 
specific project, they shall be retained bytbe licensee and licensee's funding obligation 
shall cease. 
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Funds may be used for resource proj ects as described in this article on an annual basis or 
may accumulate for future use. If a resource project is identified that cannot be 
accomplished with the balance available in the related fund, licensee shall deposit an 
advance payment of up to 50% of the amount required for the succeeding year, except that 
advance funding will be required in no more than three consecutive years and sball not 
increase the overall total funding required for any article, unless otherwise agreed by 
licensee for additional years. 

Funds may not be used to enforce licensee's compliance with any article, and licensee shall 
not be required to compensate BRCC members' routine participation expenses through any 
of the Baker Funds except as otherwise required by a specific license article or as agreed by 
consensus ofBRCC. Licensee shall bear its own costs for all administrative, legal and 
overhead costs associated with management of the funds, including, without limitation, 
calculation of interest and reports to the BRCC and the Commission, and shall not assess 
any costs against the funds required to be made available. In making funds available as 
required by any license article, licensee may provide funds through grants or other means 
that are consistent with the purpose of the funds in order to carry out the stated purpose(s) 
of the article. 

TERF FUND - Terrestrial Enhancement Resource Fund 

The TERF Fund may be used for actions to enhance, conserve, acquire and/or restore 
habitat for terrestrial species. Actions funded by the TERF will be reviewed and approved 
by the TRIG subject to the decision making and dispute resolution procedures described in 
Article 601. Projects may be considered based upon any written requests to the TRIG 
sponsored by any member of the BRCC and following review and comment by all 
members of the TRIG. Projects funded will be located in the Skagit River basin, including, 
and with emphasis on, the Baker River basin. TERF Funds may be used for necessary 
studies designed to evaluate and monitor the potential benefits or environmental effects of 
any requested project. 

RAM FUND - Recreation Adaptive Management Fund 

The RAM fund may be used for actions to address recreation management resource needs 
in the Baker Basin and immediately within the hydraulic influence of the Baker Basin that 
are not otherwise identified and addressed at the time of license issuance. Actions funded 
by the RAM Fund will be reviewed and approved by the RRG subject to the decision 
making and dispute resolution procedures described in Article 601. Projects maybe 
considered based upon any written requests to the RRG sponsored by any member of the 
BRCC and following review and comment by all members of the RRG. Some possible 
uses of RAM funds may include, without limitation, reservoir hazard management needs in 
excess of the funding limitation of Article 304, additional measures to limit the impacts of 
dispersed recreation at Upper Baker not addressed by the funding limitation of Article 308, 
aesthetic enhancements to non-Project facilities not addressed by the funding limitation of 
Article 302, unusual trail and trailhead maintenance costs associated with natural events 
not under the control of licensee and not addressed under the routine maintenance 
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requirements of Articles 314, and increased development of the Bayview Campground, the 
redeveloped Baker Lake Resort, other USDA-FS developed campgrounds, and to monitor 
dispersed recreation use adjacent to Lake Shannon for desired improvements in excess of 
improvements that can be made within funding limitations of Articles 303, 305, 308, and 
309. RAM Funds may be used for necessary studies designed to evaluate and monitor the 
potential benefits or environmental effects of any requested project. 

HERC FUND - Habitat Enhancement, Restoration, and Conservation Fund 

The HERC fund may be used for actions to enhance, conserve and/or restore aquatic 
species. Actions funded by the HERC Fund will be reviewed and approved by the ARG 
subject to the decision making and dispute resolution procedures described in Article 60l. 
Projects may be considered based upon any written requests to the ARG sponsored by any 
member of the BRCC and following review and comment by all members of the ARG. 
Eight years after license issuance the licensee, in consultation with the ARG, will develop: 
I) a protocol for proposing projects to be considered for the use of these funds, including a 
timetable for presenting the proposal to the ARG and final selection of projects on an 
annual basis; 2) criteria for selecting projects; 3) a process for evaluating implemented 
project benefits to aquatic species; and 4) reporting and audit requirements. The following 
geographic priority will be considered in this selection process in addition to other criteria 
developed by the ARG for the HERC Fund: a) within the Baker River basin; b) within the 
Middle Skagit River immediately downstream of the Baker River; c) in the lower Skagit 
River/estuary; and d) elsewhere in the Skagit River basin. Possible uses of the HERe 
funds may include, without limitation, resident salmonid programs, native species 
initiative, recreational fishing opportunities, non-native or invasive aquatic animal species, 
water quality enhancement, riparian enhancement, channel modification, noxious weed 
control, modifications to fish passage facilities and supplementation programs in the basin 
not required by other articles, L WD placement projects independent of Article 109, and 
aquatic habitat restoration and conservation measures. 

In license year ten, $50,000 shall be made available from the HERC Fund for a study or 
protection, mitigation and enhancement measures to benefit native, non-salmonid species 
that may be isolated between Lake Shannon and Baker Lake. If the ARG does not approve 
a study or measures for year 2016 HERC funding in year 2015, the allocation of $50,000 
will be available in subsequent years and 2016 funding can be applied to other approved 
projects. The determination ofHERC Fund use for this purpose in a given funding year 
shall be made prior to the year in which the fund would be expended. 

CREF - Cultural Resources Enhancement Fund 

The CREF Fund may be used for actions for the enhancement, conservation, and/or 
restoration of cultural resources. Actions funded by the CREF Fund will be reviewed and 
approved by the CRAG subject to the decision making and dispute resolution procedures 
described in Article 601. Projects may be considered based upon any written requests to 
the CRAG sponsored by any member of the BRCC and following review and comment by 
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all members of the CRAG. CREF Funds may not be used for purposes of funding costs 
required by the HPMP. 

Evaluation Process for Use of Baker Funds 

Proposed projects must be consistent with applicable laws and, to the extent feasible, will 
be consistent with policies and comprehensive plans in effect at the time the project is 
proposed. Within two years following license issuance, licensee shall, in consultation with 
the BRCC, develop a system to evaluate potential resource projects that is to be approved 
by each of the ARG, TRIG, RRG, and CRAG (Project Evaluation System). The Project 
Evaluation System shall include criteria and procedures for fund expenditures required by 
this article. 

For each project proposed, licensee shall apply the factors and criteria established in the 
Project Evaluation System and submit a written recommendation to the Resource Group(s) 
charged with funding review, and request a meeting of the Resource Group(s) to discuss 
the proposed project. Decisions and/or disputes of each Resource Group related to a 
proposed project shall be documented. The development of criteria for evaluating projects 
in the Project Evaluation System may include, without limitation, the following 
considerations: 

a) timeframe for project implementation and permitting requirements and cost; 

b) horizon and scope for benefits (long-term multiple benefits best); 

c) whether the project could be cost shared with other funding sources; 

d) probability of success based on prior implementation; and 

e) cost-effectiveness . 

Fund Commitment 

Once a proj ect is approved, licensee shall authorize and commit the expenditure of funds 
for the approved project. 

Fund Disbursement 

Funds shall be disbursed by licensee for approved resource projects at the time of receipt of 
invoices for actual expenditures incurred in conformance with the approved project and 
implementation schedule, unless otherwise provided by licensee. 

Land Ownership and Transfer 

All lands within the Project boundary shall be owned by licensee, or licensee shall have 
sufficient interests in any such land to carry out the License, unless otherwise approved by 
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the Commission. Lands within the project boundary may not be transferred to a third party 
without the Commission's approval. At the time of submitting a proposed transfer to the 
Commission, licensee shall include: all comments received from BRCC representatives; a 
description of all proposed interests in lands; proposed assurances that the land will be 
managed consistent with the requirements of the license; and all other information 
considered by the BRCC or appropriate Resource Group(s) in evaluating the proposed 
transfer. 

Lands Outside of Project Boundary Related to License 

The licensee may purchase land outside of the Project boundary, and it may provide for 
transfer of such land to a third party, pursuant to this or other articles. Any purchase or 
transfer pursuant to another article shall be consistent with the requirements of that article, 
including any approved plan. Any purchase or transfer through a Fund in this article shall 
be consistent with the selection criteria and other requirements of this article. 

Assurances by Third Party 

Regardless of whether land related to the license is located within or outside of the Project 
boundary, licensee may transfer land to a third party only if the third party provides 
appropriate assurances, developed by licensee in consultation with, and following approval 
by, the BRCC or appropriate Resource Groups; that the land will be owned and maintained 
consistent with the requirements of the applicable article, at least for the term of the license. 
Appropriate constraints may include, without limitation, restrictive covenants, 
conservation easements, or conveyances that provide for licensee's continuing right of use 
or right to recapture the land if not maintained as required by the relevant article. 
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Adaptive Management 

In the development of land management objectives, land acquisition selection criteria, and 
utilization of funds available for the enhancement of various resources, licensee shall 
consider alternative strategies for meeting measurable goals and objectives. If changed 
environmental or regulatory conditions require different means and methods for adequate 
resource enhancement and management, then acquisition, enhancement, and management 
actions developed in various plans shall be adjusted according to the changed conditions 
through a plan amendment process for each article requiring planning, provided that 
licensee shall not be required to make additional funds available for these pmposes unless 
specifically required in an article. Alternative strategies that require additional funding 
may occur only if funding is available and approved for use from. one of the research and 
enhancement funds identified in Article 602. 
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Appendix A-I to Articles. 

Noxious Weed Management GuideliD.es and Treatment Options 

Specific guidelines for actions in the Noxious Weed Management Plan 

Species Or Class 

Class A 

Class B Designate 

ClassB 

Class C 

English ivy 

Reed canatygrass 

Management Action Within The Plan Area 

Federal Lands Non-federal Lands 

Eradicate Eradicate 

Eradicate 

Contain (unless county raises 
priority, or as noted below for 
English ivy and reed canarygrass) 

Contain (unless county raises 
priority, or as noted below for 
English ivy and reed canarygrass) 

Eradicate 

Control 

Contain (unless county lists 
species for control, or as noted 
below for English ivy and reed 
canarygrass) 

Contain (unless county lists 
species for control, or as noted 
below for English ivy and reed 
canarygrass) 

Eradicate 

• Contain, except as specified Contain 
below for the seven wetlands. 

• Carex flava site: manage and 
fund as per Article 510 

Treatment methods available under the Noxious Weed Management Plan. 

Common 
Species Name Potential Treatment Methodsa 

Cirsium arvenseb Canada thistle Manual control: hand pulling, mowing 
Biological control 

Cirsium vulgareb Bull thistle 

Baker River Hydroelectric Project 
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Common 
Species Name 

Gytisus scopariusb Scotch broom 

Geranium Herb Robert 
robertianumb 

, 

Hedera heltxb English Ivy 

Phalaris arundinaceab Reed 
canarygrass 

Senecio jacobaeab Tansy ragwort 

Polygonum 
cuspidatumC 

Japanese 
knotweed 

Settlement Agreement 
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Potential Treatment Methodsa 

Herbicide application: Aquatic formulation of 
Glyphosate 
Shade planting 

Manual control: hand pulling, cutting, mowing 
Biological control 
Herbicide application: Aquatic formulation of 
Glyphosate 
Shade plantings in conjunction with other treatments 

Manual control: hand pulling, mowing 
Herbicide application: Aquatic formulation of 
Glyphosate 

Manual control: cutting, hand pulling and grubbing 
Herbicide application with surfactants 

Manual control: hand pulling, mowing, mulch 
Herbicide application: Aquatic formulation of 
Glyphosate 
Steam treatment 
Shade Plantings 

Manual control: hand pulling 
Biological control 
Herbicide application: Aquatic formulation of 
Glyphosate 
Shade plantings and healthy plant communities 

Manual control: cuttinglbending stems, mowing 
Herbicide application: Aquatic formulation of 
Glyphosate 
Shading 

a Ifnew, high priority (e.g., Class A or B designate) noxious weeds are discovered within the 
Project area, they will be treated in the most effective manner possible, within the guidelines and 
recommendations of the Region 6 EIS for Preventing and Managing Invasive Plants. 

b Species identified in the T -6 Noxious Weed Study. 

C Species not identified in the T-6 Noxious Weed Study. 
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In addition, the TRIG shall evaluate other invasive species management in the plan area 
periodically to determine if changes are warranted due to factors such as additions to the 
noxious weed lists; changes in federal, state or county regulations; or the discovery of new 
treatment methods. Licensee shall monitor changes to the Skagit County and Whatcom 
County noxious weed lists through annual acquisition of the updated noxious weed lists, 
typically available during the first quarter of the year from each county's Noxious Weed 
Control Board. 

The Noxious Weed Management Plan shall be designed to manage specified invasive 
non-native plants and noxious weeds within the plan area on a 5-year cycle of treatment 
and monitoring, and reduce the potential for new introductions or reintroductions for the 
remainder of the license term. During these periods, designated portions of the plan area 
shall be resurveyed, and treatment methods re-evaluated. Options for management of 
existing weeds shall be evaluated and implemented during each S-year cycle. Current 
county, state and federal weed control regulations and policies, as well as noxious weed 
lists, shall be used as guidelines for weed management, and shall be updated for each 
5-year cycle. 

Prevention on National Forest System lands in the plan area shall be accomplished by 
implementing the specific measures listed in the USDA-FS Forest Plan Amendment #14: 
Best Management Practices for Prevention of Noxious Weeds (Appendix C in: Potash, L. 
1999. Forest-Wide Environmental Assessment for Noxious Weed Management on the 
Mt. Baker-Snoqualmie National Forest. USDA-FS, Mountlake Terrace, WA). Any 
updates to B:MPs on National Forest System lands shall be implemented by licensee within 
six months of receipt from the USDA-FS. 

Active restoration measures shall be implemented to decrease ''weed-friendly'' habitat 
associated with licensee ground-disturbing activities. All revegetation on USDA-FS lands 
shall follow USDA-FS Pacific Northwest regional policy regarding native plant movement 
guidelines. Use of desirable non-native species shall follow the recommendations in the Mt. 
Baker-Snoqualmie National Forest Native Plant Notebook, Second Edition (potash and 
Aubry, 1997), or as superseded by Region 6 guidance. 
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Appendix A-2 to Articles. 

Species and locations requiring site-specific management plans in the Baker River Project 
Plan for the Management of Plants of Special Status. 

Species Location 

Carexflava North end of Baker Lake, near 
mouth of Baker River 

Schistostega pennata Wetland WB-22, near mouth of 
Little Sandy Creek 

Tetraphis geniculata Wetland WB-22, near mouth of 
Little Sandy Creek 

Schistostega pennata Wetland WB-24, near mouth of 
Little Sandy Creek 

Schistostega pennata Sites BN17-1 and BN17 -2, along 
Swift Creek 

Schistostega pennata Wetland WB-18, - Y2 mile south 
of the mouth of Boulder Creek 

Schistostega pennata Wetland WB-2, along West Pass 
Dike 

Schistostega pennata Wetland WB-11 

Platanthera sparsijlora Baker Lake Trail near Noisy 
Creek 

Schistostega pennata Panorama Point 
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Identification Number 

WNHP Element Occurrence 
#37 

ISMS Location ID # 1704960 

ISMS Location ID # 1704910 

ISMS Location ID # 1704970 

ISMS Location ID # 1704990 

ISMS Location ID # 1705010 

ISMS Location ID # 1704980 

ISMS Location ID # not yet 
assigned 

WNHP Element Occurrence 
#3 

ISMS Location ID # 1563670 
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Additional Guidelines for Plan for Plants of Special Status. 

The plan shall require the licensee to: 

(a) Survey all areas of proposed new Project activity or existing and future disturbance 
where there is the potential to impact plant species of special status. 
Determinations of the potential to impact plant species on federal lands shall be 
made by the USDA-FS using their pre-field review process. Determinations of the 
potential to impact plant species on non-federal lands shall be made by licensee, in 
consultation with the TRIG. Surveys shall be conducted and documented 
according to the methods used for pre-licensing rare plant surveys and described in 
the final rare plant survey report. 

(b) Implement individual site-specific management plans and associated actions for . 
the species and locations identified in table below. For Carexjlava, specifications 
are addressed in Article 510. . 

(c) Describe the steps that will be taken if additional populations of plants of special 
status are discovered during the term of the license and the USDA-FS (for federal 
lands) or licensee and the TRIG (for non-federal lands) determine there is the 
potential for Project-related activities to impact the plants. The area covered by this 
item shall not exceed the area within the Project boundary plus areas outside the 
Project boundary surveyed during pre-licensing rare plant surveys or surveys 
conducted in accordance with subsection (a) of this Article. 

(d) Implement a monitoring and evaluation program for plant species of special status 
within the area affected by the Project, which shall be defined as the area 
encompassed by surveys conducted to satisfy the other requirements of this action. 
The plan shall identify the frequency of monitoring and specify measures that will 
be taken if monitoring indicates the population of a plant of special status is 
declining within the area affected by the Project 

(e) Update the plan within one year of the addition of a species to any of the categories 
of special status listed above, if that species is known to occur or has the potential to 
occur within the area affected by the Project. Changes to the plan made to satisfy 
this item shall be limited to measures needed to address the newly added species. If 
a species is de-listed, the TRIG will determine what measures will continue for this 
species. 
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Appendix A-4 to articles. 

Carex flava Guidelines. 

The plan shall require licensee to: 

Settlement Agreement 
Baker River Hydroelectric Project 

1. Inventory and map all areas of known Carexflava populations and the 
distribution of reed canarygrass within 200 feet of those populations around Upper Baker Lake. 
Inventories shall be conducted and documented in sufficient detail, as determined through 
consultation with botanists with expertise on the species, to assess the baseline population 
status of Carex flava over time and to determine the effectiveness of management actions. 

2. Develop and implement control strategies for reed canarygrass in and around 
the Carex flava populations. These control strategies shall be developed in consultation with 
botanists with expertise on Carex flava and reed canarygrass, and shall be designed to 

, eliminate all direct competition between the two species, at a minimum. 

3. Develop and implement a monitoring and evaluation program for the entire 
license term that answers the following questions: 

a. Is the Carex flava population increasing, decreasing, or remaining stable? 

b. How effective are the control measures for reed canarygrass? 

c. Do the control measures for reed canarygrass result in beneficial or adverse 
effects to Carex flava? 

d. What are "suitable sites" for the establishment of Carex flava (micro site 
harac .. )? c tenstlcs, etc .. 

e. Is treatment effectiveness influenced by hydroperiod (frequency, duration, 
timing, depth of flooding/saturation) associated with fluctuations in reservoir 
levels? 

f. Are the reed canarygrass control measures necessary for the protection of 
Carex flava? If the answer to this is no, the control measures may be 
discontinued. 

g. Are there other factors affecting the health of the Carexflava population? 

h. What should replace reed canarygrass in areas where it has been eljminated? 

4. If there is greater than a 20 percent reduction in the Carex flava population from 
the original baseline, licensee shall implement a seed and/or plant collection program to raise 
plants off-site, and establish and/or re-establish Carex flava populations at suitable ''planting 

Baker River Hydroelectric Project 
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sites" around upper Baker Lake. Since it is unclear how to distinguish an "individual" of this 
species, guidance on how to determine what constitutes 20 percent shall be in the management 
plan. 

5. If the reed canarygrass control is not effective, or is determined through 
monitoring not to be needed, and the planting program described in Item 4 is not successful in 
maintaining or expanding the Carex jIava population, licensee shall develop and implement . 
additional management measures for the species. Additional management measures shall be 
funded from the Terrestrial Enhancement and Research Fund (TERF). 
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Appendix A-5. Recreation Implementation of Schedule. 

SettJeHle"t Agreement 
Baker River Hydroelectric Project 

Fifty-year implementation schedule for recreation articles specifying cost allocation for the Baker River Project License. 
318 

302 303* 304 305 
v,,,, 01 v.", AesIheIlCS Sake< lake Sake< L_S_ 

ucenso managemenI Resorl RIIS8IVOir Developed 
fte-deyelopme Rec:reatIon RoaeaIIOn 
nI W..,SlfaIy 

Plan 

I 2006 64357 50453 

2 2007 24000 128000 250000 

3 2008 30500 91526 4000 

4 2009 24000 680000 4000 

5 2010 24000 4000 

6 2011 106000 4000 

7 2012 4000 8000 

8 2013 4000 4000 851084 

9 2014 4000 4000 20000 

10 2015 10500 4000 20500 

II 2016 4000 4000 20000 

12 2017 4000 4000 20000 

13 2018 4000 55000 20500 

14 2019 4000 4000 20000 

15 2020 4000 4000 20000 

16 2021 4000 4000 . 40500 

17 2022 10500 4000 20000 

18 2023 4000 4000 25000 

19 2024 4000 8000 20500 

20 2025 4000 46000 20000 

21 2026 4000 4000 20000 

22 2027 4000 . 4000 20500 

23 2028 4000 51000 20000 

24 2029 10500 4000 20000 

25 2030 4000 8000 20500 

26 2031 4000 4000 45000 

27 2032 4000 4000 20000 

28 2033 4000 4000 20500 

29 2034 4000 4000 20000 

30 2035 4000 4000 20000 

Baker River Hydroelectric Project 
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306* 307 
~Sake< u""",_ 
YbIIOI Vh/IOI 
htOIm-' ~. 
SeMc:es SeMc:es 
F~ F~ 

2500 52138 
2500 27200 
2500 27200 
2500 27200 
2500 27200 
323190 27200 
11680 27200 
11680 27200 
11680 27200 
11680 33200 
11680 27200 
11680 27200 
24680 27200 
11680 27200 
11680 27200 
11680 27200 
11680 27200 
11680 27200 
11680 27200 
11680 33200 
11680 27200 
11680 27200 
124680 27200 
11680 27200 
11680 27200 
11680 27200 
11680 27200 
12549 27200 
11680 27200 
11680 33200 

308 309* 310 311 312 313* 314 315 316 
DlspetI8d Bayvtew UppetS_ 

1.oWef_ 
Developed ~-

u""",_ 
1.oWef_ 

ForeIIRoad Law 

ReucaUon CampgtoInI Tf .. and Tral R"'- Developed T .... nd Tr .. - enIoIcemenI 

~ 

__ Tnolhood 
ConIIrudIon ~and RKroalion Trailhead ~ 

F~ F~ ConsIruclion F~ F~ - MIInIenance 

F~ FundIIV FundIIV 

47621 30000 70808 17500 135000 

81000 114710 51874 70808 17500 95000 

81400 940000 146000 70808 17500 124383 

27400 47134 82000 70808 17500 95000 

27400 347140 148000 70808 17500 95000 

27400 300000 120300 70808 284417 95000 

27400 35000 81420 17500 98000 

27400 29000 35000 81420 17500 95000 

27400 200000 35000 81420 17500 95000 

27400 35000 81420 17500 95000 

27400 35000 81420 17500 95000 

59400 200000 35000 81420 17500 98000 

59400 35000 80800 620 167500 95000 

27400 30000 35000 80800 620 17500 95000 

27400 35000 80800 620 17500 95000 

27400 35000 80800 620 17500 95000 

27400 44488 35000 80800 620 17500 98000 

27400 400000 35000 80800 620 17500 95000 

27400 130000 35000 80800 620 17500 95000 

27400 40000 80800 620 17500 95000 

27400 40000 80800 620 167500 95000 

27400 40000 80800 620 17500 98000 

59400 43000 80800 620 17500 95000 

59400 50000 80800 620 17500 95000 

27400 55000 80800 620 17500 95000 

27400 40000 80800 620 17500 95000 

27400 130000 40000 80800 620 17500 98000 

27400 40000 80800 620 17500 95000 

27400 40000 80800 620 167500 95000 

27400 40000 80800 620 ·17500 95000 
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302 303* 304 305 306* 307 
Vearol Ve., - _Lake - t.ower_ 

~- ~-LIoonI8 IUIIIpIIIIIIII - R_oIr Developed - ViIIIOf 
RHlvelOpme RtcrNIlon RICIUIon IroIomI-. I ....... .u.. .. W_SIfeIy 8ervIceI 8ervIceI 

Plan f ...... F~ 

31 2036 10500 4000 20000 11680 27200 
32 2037 4000 4000 20000 11680 27200 
33 2038 4000 55000 20500 24680 27200 
34 2039 4000 4000 20000 11680 27200 
35 2040 4000 4000 20000 11680 27200 
36 2041 4000 4000 40500 11680 27200 
37 2042 4000 4000 20000 11680 27200 
38 2043 10500 4000 25000 11680 27200 
39 2044 4000 8000 20500 11680 27200 
40 2045 4000 46000 20000 11680 33200 
41 2046 24000 4000 20000 11680 27200 
42 2047 24000 4000 20500 11680 27200 
43 2048 4000 51000 20000 124680 27200 
44 2049 4000 4000 20000 11680 27200 
45 2050 10500 8000 20500 11680 27200 
46 2051 4000 4000 45000 11680 27200 
47 2052 4000 4000 20000 11680 27200 
48 2053 4000 4000 20500 12549 27200 
49 2054 4000 4000 20000 11680 27200 
50 2055 4000 4000 20000 11680 33200 

308 309* 310 311 312 313* 
~ ~ IJIlIJIWBablr Lower IIattr DlVeIoIIIId I/tIPIf IIattr 
-..uon ~T ... """ T ... -- DIV8Ioped 
~R~T_ CorIII/udIOII MoI-.g """ RecraoUoot 
F ...... F ...... ConIIrucIIon FundiIV fundiIV ............ 

fundiIV fundiIV 

27400 35000 
59400 35000 
59400 35000 
27400 35000 
27400 130000 35000 
27400 35000 
27400 35000 
27400 35000 
27400 35000 
27400 40000 
27400 .40000 
27400 40000 
59400 130000 43000 
59400 50000 
27400 55000 
27400 40000 
27400 40000 
27400 40000 
27400 40000 
27400 40000 

Settleme"t Agreeme"t 
Baker River Hydroelectric Project 

314 315 316 318 
1/tIPIf- Lower_ _RuI I.eIII 
T ....... T ... --... .....-.. 
T_ -...... ............ 
funding 

80800 620 17500 95000 
80800 620 17500 98000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 167500 98000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 98000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 167500 95000 
80800 620 17500 95000 
80800 620 17500 98000 
80800 620 17500 95000 
80800 620 17500 95000 
80800 620 17500 95000 

Isum I 5278S7 1771 S26 1670453 12047584 I I 103348 I 14149J8 '1753,821 11604710 169-4274 1200000 1673488 12284174 13.983768 123.560 11.891917 I ".846.383 

• After Year 30 oflhe new license PSB and the USFS will review specified campground and visitor information sites for appropriate rehabilitation and refurbishment as necessary to restore to 
agreed standards identified in Articles 303,306,309 and 313. In years 30-36 the additional costs for such purposes are estimated at $2,464,600, and in years 36-50 $2,143,009. 
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I Appendix A-6. 
Baker River Relicense Recreation 

Studies 

I 
Study R12 Dispersed Site 

Inventory 
Location Terminology 

I Location Code Old Name/Location Descri~tion Revised Name 
BN1 Baker River Trailhead Baker River Trailhead North 
BN2 Right side of parking lot Baker River Trailhead South 

I BN3 Spur road Baker River Trailhead West 
BN4 Berms Rd 11/1168 Barrier 
BN5 Road to lake bed Channel Creek 

~ 
BN6 Drain Pipe Elbow Ck. Culvert 
BN7 Aerial marker Rd 11 Mile 23.7 

','" BN8 Mossy -boat/land Shannon Creek Fan 

I! BN9 #1152 - gravel pit Rd 1152 Rock Pit 
BN10 Bump out straight down Rd 11 Mile 22.5 
BN11 North of Blue tarp BlueTarpNE 

I 
BN12 Fish planting road - blue tarp BlueTarp 
BN13 Bump out - motorcycle Section 34 SW 
BN14 Lakeside Lakeside 

I 
BN15 Scott Camp Scott Camp 
BN16 #1146 Rd 1146 
BN17 Swift Creek Swift Creek 

~ 
BW1 Park Creek Park Creek Dispersed 
BW2 Nowhere Cirde Nowhere Cirde 
BW3 Fish Ladder Fish Ladder 

~ 
BW4 #1136 Boulder North 
BW5 #1136 at barrier Rd 1136 Barrier 
BW6 #0112 at# 1136 1136 Spur 012 End 

I?~ 
BW7 entrance to # 0112 1136 Spur 012 Junction 
BW8 Across from # 1130 - Mossy Rd 1130 Junction 

\ ... 1~ BW9 Boulder Creek Bridge Boulder Creek Bridge 

I 
Boulder Creek CG South (Rd 

BW10 Rd. before boulder c.g. spur 1128) 
BW11 Upper Sandy Upper Sandy 
BW12 Lower Sandy Lower Sandy 

I BW13 Spur off # 1122 Rd 1122 Spur 
BW14 Road #1120 Rd 1120 Junction 
BW15 off #1118 - Dopers Road Rd 1118 Spur 014 

I BW16.5 - OMIT #1118. 011 - Bayview Bayview Dispersed - OMIT 
BW16 Depression Depression Lake 
BW17-0MIT Chris and Andy site Sno Park West - OMIT 

I BW18 Trailhead Parking Baker Lake Trailhead South 
BW19.5 So of Trailhead Parking BL Trailhead Annex 
BW19 East side of Dam along #1107 Forebay Peninsula 

I, BW20 East of Dam-parking lot UB Left Abutment 
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Appendix A-6. 
Baker River Relicense Recreation 

Studies 
Study R12 Dispersed Site 

Inventory 
Location Terminology 
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Location Code Old NamelLocation Description Revised Name 

BE1 Noisy Creek 
BE2 So. Noisy Creek 
BE3 Silver Creek (bridge) 
BE4 Ermine Creek 
BE5 Across from old Resort 
BE6.5 Triangle Marker 
BE6-0MIT Maple Grove 
BE7 Anderson Cove 
SE8 Anderson Point 
BE9 North of Welker Creek 
BE10 Welker Creek 
BE11 South of Boulder Creek 
BE12 Lone Pine Island 
BE13 Gilligan Island 
BE14 On lake next to Baker River 
BE15 North of Noisy 

SR1 -OMIT ShotGun 
SR2-0MIT Everett Lake 
SR3 Lake Shannon Bank Fishing 

SB1 Thunder Creek 
SB2 Nice Spot 
SB3 Slide 

Baker River Hydroelectric Project 
Proposed License Articles 

Noisy Creek 
Noisy Creek West 
Silver Creek 
Ermine Creek 
Underwater Bridge 
White Rocks East 
Maple Grove - OMIT 
Anderson Cove 
Anderson Point 
Welker North 
Welker Creek 
Boulder South Boat-in 
Lone Pine Island 
Baker River Delta 
Hollow Trunk 
Noisy East 

POint 691 - OMIT 
Everett Lake - OMIT 
LB Bank Fishing 

Thunder Creek 
West Bank Mile 7.25 
Miner's Creek Slide 
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Baker River Hydroelectric Project Relicensing 
FERC Project No. 2150 

AppendixB 

Agreement 
Between 

Skagit County and Puget Sound Energy, Inc. 

November 30, 2004 

WHEREAS, Skagit County (the "County") is engaged in ongoing efforts to identify flood 
control opportunities for the benefit and protection of the citizens of Skagit County; 

WHEREAS, Puget Sound Energy, Inc. (''PSE'') has, for approximately eighty-one years, 
maintained the Baker River Hydroelectric Project, FERC No. 2150 (''Project''), consisting of two 
dams, one impounding the Upper Baker Reservoir and the other impounding the Lower Baker 
Reservoir, which generate electricity needed by PSE to meet the needs of its 1.4 million 
commercial and residential customers living and working in the State of Washington; 

WHEREAS, PSE is seeking a new license from the Federal Energy Regulatory 
Commission (''FERC'') for the Project; 

WHEREAS, the County desires to secure additional flood control storage from the 
Project; 

WHEREAS, PSE and the County intend to work collaboratively to implement Proposed 
Article 107 (relating to flood control) contained in the relicensing settlement agreement to which 
this agreement is attached; 

NOW THEREFORE, in consideration of the foregoing, Skagit County and PSE agree as 
follows: 

1. This agreement shall commence as of the Effective Date of the settlement 
agreement to which this agreement is attached, November 30, 2004, and shall remain in effect for 
the term of any new FERC license accepted by PSE and any subsequent annual licenses. 

2. The County shall support PSE's efforts to obtain suitable arrangements for 
compensation for flood storage at Upper Baker Reservoir and Lower Baker Reservoir, as provided 
in Proposed Article 107. In doing so, the County shall support PSE's position that such 
compensation includes lost generation, dependable capacity, capital expenditures, and related 
operation and maintenance costs. PSE and the County shall cooperate to secure Corps of 
Engineers approval of Proposed Article 107, and to obtain any appropriations required to secure 
the benefits to be provided by Proposed Article 107. 
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3. PSE and the County shall work cooperatively to seek funding from federal and state 
sources for the capital costs of spillway modifications at ~wer Baker Reservoir necessary for the 
provision of29,OOO acre-feet of storage in the Lower Baker Reservoir, as described in Proposed 
Article 107. As part of this effort, PSE, in response to a request from the County, shall upon 
reasonable notice communicate its support for such funding in oral communications, letters, 
testimony and other available means to appropriate federal and state government officials, federal 
and state legislators and to the media. Upon reasonable notice, in response to a request from the· 
County, PSE shall send a representative to accompany the County in meetings with federal and 
state government officials and federal and state legislators to express PSE's support for funding of 
the capital costs of spillway modifications at Lower Baker Reservoir. 

TmS AGREEMENT is made by and between the undersigned parties as of November 
--,2004. 

BOARD OF COUNTY COMMISSIONERS 
SKAGIT COUNTY,. WASHINGTON 

Ted W. Anderson, Cbainnan 

Don Munks, Commissioner 

Kenneth A. Dahlstedt, Commissioner 

Attest: ____________ _ 

Joanne Giesbrecht, 
Clerk of the Board 

Baker River Hydroelectric Project -162-

PUGET SOUND ENERGY, INC. 

By: Eric Markell 
Its: Senior Vice President, 

Energy Resources 
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PAMBLA. W.·KR.UBGER 
Direct: (425) 635-1414 
Faz: (42')635-2414 
Internet: kruep@peddnscoie.com 

May 10, 2005 

E-FILING 

Hon. Magalie Roman Salas 
Secretaty 
Federal Energy Regulatory Commission 
Room I-A, East 
888 FirstSt, N.B. 
Washington, DC 20426 

Perkiw Cole' 
The PSE Building 

10885 N.E. Fourth street, Suite 700 

Bellevue, WA 98004-5579 

PHONE: 4250635.1400 

FAX: 425.635.2400 
www.perklnscole.com 

Re: Baker River Hydroelectric Project, FERC No. 2150; Settlement Errata 
for the Settlement Agreement Dated November 30, 2004 

Dear Ms. Salas: 

Enclosed for electronic filing is Puget Sound Energy, Inc. fS Baker River Hydroelectric 
Project Comprehensive Settlement, Settlement Errata. This Settlement Errata provides 
minor clarifying edits as a result of the Technical Conference held by the Federal Energy 
Regulatory Commission, jointly with the Army Corps of Engineers, on March 16-17, 
2005. The Settlement Errata is not intended to amend the Settlement, but merely corrects 
inadvertent mistakes in the filing and adds additional clarifying language to assist the 
Federal Energy Regulatory Commission (the II Commission ") in its evaluation of the 
Settlement The Settlement Errata has been circulated'to all parties to the Settlement, and 
no party has objected to th~ filing of Settlement Errata with the Commission. 

The clarifying revisions include the following: 

• Proposed Article 105: Cross reference in sub-section 5) corrected to "50S" instead 
of "405." 

• Proposed Article 1 06: The revisions to Proposed Article 1 06, Aquatics Tables 1 
and 2, have also been submitted to the Army Corps of Engineers ("ACOE"), who 
supports the clarifying changes being made in response tQ issues raised by the 
ACOE at the technical conference regarding the timing of drawdown for flood 
control. The revisions to Aquatics Tables 1 and 2 clarify the drawdown protocol 
establishing several points relating to dates by which pool storage evacuation 
volumes are to be achieved. The ACOE requested that the protocol be 
accomplished by the column modifications in the Tables and also in the addition 
of footnote 4. 

[07772·1126JBA051300.003] 

ANCHORAGE· BEIJING· BELLEVUE· BOISE· CHICAGO· DENVER· HONG KONG· LOS ANGELES 
MENLO PARK· OLYMPIA· PORTlAND· SAN FRANCISCO· SEATTlE· WASHINGTON, D.C • 



Hon. Magalie Roman Salas 
Federal Energy Regulatory Commission 
March 4, 2005 
Page 2 

• Proposed Article 3 01: Clarifying language on content ofRMR submission, 
second pai'agraph of301, plus corrected Reporting Schedule that includes all 
articles in 300 series. 

• Proposed Article 501: Text correction deleting reference to non-exi.stent article 
518, plus corrected Reporting Schedule that includes all articles in 500 series. 

• Proposed Article 504: Clarification adding "(b)" reference to cross referenced 
article (50S) in:first paragraph. 

• Proposed Article 508: Deletion oflast sentence, inadvertently included in final 
filing by mistake. 

• Appendix A-5, Revised Recreation Implementation Schedule, corrected to revise 
inadvertent errors in Settlement filing. 

It is expected that these minor clarifying edits will not affect the review and processing of 
the Settlement and PSE's Application for a New License. Please contact Connie 
Freeland, at (425) 462-3556 if you have any questions. Thank you. 

~~ ~.Kmegerl:mr 
Enclosures 
cc: PERC Service List 

Baker Mailing List 
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Article 105 

Settlement Agreement 
Baker River Hydroelectric Project 

DOWDstream Fish Passage Implementation Plan 

Licensee shall provide safe and effective downstream passage at the Baker River Project 
by using attraction, guidance, trapping, sorting, holding and hauling facilities located on 
the Project reservoirs and other operations and facilities as appropriate for the Baker 
River Project, in accordance with the plan described in this article. Required facilities 
include new facilities and may include renovation of some existing facilities. . 

Licensee shall develop, submit to NOAA Fisheries and USFWS for approval, and file 
with the Commission for approval, a Downstream Fish Passage Implementation Plan 
(DFPIP). The licensee shall develop the DFPIP in consultation with the ARG and 
specifically with NOAA Fisheries, USFWS, WDFW, the Upper Skagit Indian Tribe, the 
Sauk-Suiattle Indian Tn'be, and the Swinomish Indian Tn'bal Community. 

The plan shall be implemented in phases, according to the schedule that follows, or on an 
alternative schedule to be submitted to the Commission for approval by licensee within 
six months of license issuance: 

• DFPIP - Downstream Passage Construction & Design. No less than 60 days 
before initiation of construction and no later than 2 years after license 
issuance, the licensee shall file with the Commission its complete plans and 
specifications for construction of facilities for attraction, capture, and 
transport of downstream migrating fish at the Upper Baker and Lower Baker 
Developments. 

The downstream passage construction and design actions shall include 
licensee's provision of safe and effective downstream passage at the Upper 
Baker and Lower Baker Developments, which may include the following 
features: a) a guide net; b) a floating surface collector (FSC); c) a transition 
structure between the guide net and FSC; d) a transportation conduit; e) a 
floating :fish 1rap; f) transfer facilities; g) hauling vehicles, and h) stress-relief 
ponds, in accordance with the plan described in this article. The downstream 
passage facilities shall be developed and installed according to the following 
sequence: 

1) Upper Baker phase one shall include a 500 cfs capacity floating 
surface collector (with 1,000 cfs pumping capacity) and ancillary 
facilities, to be scheduled to be operational by March 2008; 

2) Lower Baker phase one shall include a 500 cfs capacity floating 
surface collector (with 1,000 cfs pumping capacity) and ancillary 
facilities, to be operational by March 2012; 

3) Upper Baker phase two shall be provided if Upper Baker phase one 
fails to meet performance criteria described in the DFPIP and the 

Baker River Hydroelectric Project -2-
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5) 

Settlelnent Agreement 
Baker RIver Hydroelectric Project 

Se.rvices'section 18 prescription, and shall include il·I,OOO efs· 
capacity floating surface,collectOJ.-.to be installed no later than five (5) 
years after completion of phase one, ifneeded; and . 

Lower Baker phase two shall be provided if Lower Baker phase one . 
fails to meet performance criteria desen'bedin the DFPlP and the< 
Services'secuon 18 prescription,.and shall include expansion of the 
existing 500 cfs floating surfilce collector to 1,000 efscapacity, if 
n~· . . 

If at anytime before a phase two expansion segment is constructed for 
either the Upper Baker or Lower Baker FSC, NOAA Fisheries and the 
USFWS determine that phase two is not reqWred as a prescriptive .. 
measure due to the.success of phase one downstream passage, and 
both NOAA Fisheries and USFWS provide documentation to the 
licensee and to PERC that no further prescriptive measures are 
required, $800,000 will be made available to fimd projects identified 
pursuant to Artic1e4G8-505 for each unnecessary expansion. 

• DFPIP ;,.- Downstream. Passage Operation & Maintenance (O&M). No less 
than 60 days before initiation of operation, the licensee sball file with the 
Commission its complete plan and specifications for O&M of downstream: 
passage facilities. The O&M plan shall include at least ~ following 
elements: a) the seasonal period of operation, b ) special floating. su:rfit.ce 
colleCtor operations, e) fish sampling, d):6.sh handling protocols, e) holding 
and release protocols, t) transport loading rates, g) trap counts reported 
weekly, h) a schedule, and i) the method for providing annual updates .. 

• DFPIP - Downstream Passye Qllality AssurancelOua1ity Conirol.Noless 
than 60 days before initiation of operatimlt licensee shall file with the 
Commission for approval a quality assurance/quality con1ro1 plan for the 
downstream passage facilities to confirm the approved plans will be 
constructed as approved. 

• DFPIP - Downstream Passage Emergengy Res,ponse Plan. No less than 
120 days prior to the initiation of operation of any of the fish passage facilities 
required. by this article, licensee shall file. with the Commission a preliminary 
response plan addressing operational contingencies and emergencies, and 
shall file a final plan with the Commission within 120 days from startup 
testing. 

• DFPIP - Fish Passage Annual Re,porting. Licensee shall file with the 
Commission an annual report describing the operation of the downstream fish 
passage facilities for the past year at the Upper Baker and Lower Baker 
Developments, pmsuant to Article 102. The report shall include the number 
and species of fish captured in the trap and the associated disposition of those 
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fish. The report shall include a description of problems and associated 
remedies for such problems, any modifications of the facilities implemented 
in the prior year, and audit and report operational compliance. 

If there are any unexpected delays for the schedules set forth in this article, licensee shall 
convene a meeting of the ARG to identify an acceptable alternative to properly protect, 
mitigate and enhance downstream fish passage in the context of the schedule for all 
downstream passage facilities, which may include, without limitation, an accelerated 
schedule for fish passage at one reservoir if the schedule is delayed for fish passage at the 
other reservoir. 

The licensee shall allow a minimum of 30 days for the consulted parties to comment and 
to make recommendations before filing the plan with the Commission. The licensee shall 
include with the plan, documentation of consultation and copies of comments and 
recommendations on the completed plan after it has been prepared and provided to the 
consulted parties, documentation of the approval ofUSFWS and NOAA Fisheries or 
documentation of the status of the review by the USFWS and NOAA Fisheries, and 
specific descriptions of how the consulted parties' comments are accommodated by the 
plan. If the licensee does not accept a recommendation, the filing shall include the 
licensee's reasons, based on Project-specific information. 

Iflicensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the ARG. Licensee shall provide a copy of the 
proposed alternative schedule to the Commission, and shall furward any comments on the 
alternative schedule to the Commission along with the proposed alternative scbedule. 
Upon approval, the alternative schedule beComes a requirement under the license, and the 
licensee shall implement the alternative schedule, including any changes required by the 
Commission. 

Licensee shall :tnak:e fimding available in an amount not to exceed $20,000 annually 
during the term of the license for beneficial modifications beyond the scope of any 
modifications required to meet performance standards. The licensee may, in consultation 
with the ARG, modify facilities or operations as a result of performance reporting, 
changing needs and new technologies, provided that such modifications shall not proceed 
without the approval of the NOAA Fisheries and USFWS. Modifications shall be 
submitted to the Commission for approval. 
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Recreation Management Report 

Within three years following license issuance, and annually thereafter, the licensee shall 
prepare and file with the ~mmission a Recreation Management Report ("RMR") 
regarding plans and other measures for protection, mitigation, and enhancement of 
recreation resot.U."CeS in the Project area. 

The RMR., at a minimum, shall: (1) report on the status of development or 
implementation of plans or other measures required by: (a) Article 302 (Aesthetic 
Management), (b) Article 303 (Baker Lake Resort), (c) Article 304 (Water Recreation 
Safety), (d) Article 305 (Lake Shannon Access), (e) Article 311 (New Facilities) ,and (f) 
Article 315 (Law Enforcement Planning); (2) report on the status and development of 
plans and other measures being undertaken by the USDA-FS with funding provided by 
licensee, based on any information provided to licensee by the USDA-FS, pursuant to (a) 
Article 306 (Visitor Information), (b) Article 307 (Visitor Interpretation), (c) Article 308 
(Dispersed Recreation), (d) Article 309 (USDA-FS Bayview Campground), (e) Article 
310 (USDA-FS New Trails and Trailheads), (f) Article 311 (USDA-FS New 
Campgrounds), (g) Article 312 (USDA-FS Campground Maintenance), (h) Article 313 
(USDA-FS Trail and Trailhead Maintenance), and (i) Article 314 (USDA-FS Forest 
Roads, Road Maintenance); and (3) contain a list, summary, or compilation of previously 
approveda oompilatioB: of the plans required by (a) Article 302 (Aesthetic Management 
Plan for Project Facilities), (b) Article 303 (Baker Lake Resort Plan), (c) Article 304 
(Water Recreation Water Safety Plan), (c) Article 305 (Lake Shannon Recreation Plan), 
(d) Article 311 (Developed Recreation Monitoring Plan), and (e) Article 315 (Law 
Enforcement Plan). 

The RMR. shall also include an implementation schedule, substantially in the form 
attached as Appendix A-5 entitled "Recreation Implementation Schedule." The licensee 
shall review the Recreation Implementation Schedule annually in consultation With the 
Recreation Resources Group ("RRG''), and shall update it if there are: a) any changes in 
priorities for use of f\mding, b) acknowledgement of satisfaction of licensee' s f\mdmg 
obligation related to completion of any action required by a specific article, c) any new or 
modified USDA-FS management objectives that may change uses of f\mding, d) any 
change in USDA-FS priorities due to :funding sources from third parties and the effect, if 
any, on the Recreation Implementation Schedule, and e) any reports accounting for:funds 
expended by all parties under this article. Any Recreation Implementation Schedule 
update shall be submitted to the Commission for approval. 

The licensee shall include documentation of consultation on the Recreation 
Implementation Schedule, copies of review comments by the USDA-FS and RRG on the 
completed RMR. and updates to the RMR., and specific descriptions of how the comments 
of the USDA-FS and the RRG are accommodated in the RMR or update. The licensee 
shall allow a minimum of 60 days for the USDA-FS and RRG to comment before filing 
the RMR. or update with the Commission. 

Baker River Hydroelectric Project -5-
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For license Articles 301-318 and 602, licensee shall provide an annual summary of 
expenditures made dwing the preceding year in conformance with the requirements of 
the license, as well as an accounting of :6mding expenditures, interest earned, 
disbursements made as required by any article, and a report indicating adjustments made 
for inflation in accordance with Article 602. The figure below depicts the annual 
reporting schedule. 
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Settlement Agreement 
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Terrestrial Resource Management Plan 

Within one year from license issuance, or on an alternative schedule to be submitted to 
the Commission for approval, the licensee shall tile the Terrestrial Resource Management 
Plan (TRMP) with the Commission for approval. 

Iflicensee needs to submit an alternative schedule to the Commission, licensee shall 
prepare the schedule in consultation with the Terrestrial Resources Implementation 
Group (TIUG)~ In the event the licensee elects to submit an alternative schedule, the 
licensee shall forward a copy of the proposed alternative schedule to the TRIG at least 30 
days prior to submitting the alternative schedule to the Commission, and shall forward 
any comments on the alternative schedule to the Commission along with the proposed 
alternative schedule. Upon approval, the alternative schedule becomes a requirement 
under the license, and the licensee shall implement the alternative schedule, including any 
changes required by the Commission. 

The licensee shall develop the TRMP in consultation with the TRIG, and shall review the 
TRMP annually thereafter during the first ten years of the license, and every fifth year for 
the remaining term of the license. Within six months from license issuance, the licensee 
shall submit a draft of the TRMP to the TRIG for review and comment. At least 30 days 
prior to submitting the TRMP (or any revisions to the TRMP) to the Commission for 
approval, the licensee shall provide a revised draft of the TRMP (or any revisions to the 
TRMP) to the TRIG for review and comment. The licensee shall include, with the 
TRMP (or any revisions to the TRMP) filed with the Commission, an implementation 
schedule, documentation of consultation, copies of consulting entity comments and 
recomniendations on the completed plan and schedule, after they have been prepared and 
provided to consulting entities, and specific descriptions of how the entities' comments 
are accommodated by the plan and schedule. The licensee shall allow a mjnhnmn of30 
days for entities to comment and to make recommendations before filing the plan and 
schedule with the Commission. If the licensee does not adopt a recommendation, the 
filing shall include the licensee's reasons, based on Project-specific information. 

The TRMP shall include the planning and implementation requirements identified in the 
following Articles: Article 502 (Forest Habitat); Article 503 (Elk Habitat); Article 504 
(Wefland Habitat); Article 506 (Osprey Nest Structures); Article 507 (Loon Floating Nest 
Platforms); Article 508 (Noxious Weeds); Article 509 (plants ofSpecia1 Status); Article 
510 (Carexjlava); Article 511 (Decaying and Legacy Wood); Article 512 (Bald Eagle 
Winter Roost Surveys); Article 513 (Bald Eagle Management Plans); and Article 514 
(Use of Habitat Evaluation Procedures). The TRMP shall be consistent with Articles 
502-517. Planning shall not be required for Articles 505, 515, 516, and 517. The TRMP 
shall include a schedule for monitoring only as required by Articles 506, 507, 508, 509, 
510, and 514. 

For license Articles 501 ~517 , licensee shall provide an annual summary of 
expenditures made during the preceding year in conformance with the requirements of 
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The licensee shall acquire wetland habitat lands for conservation ofwet1ands and 
wetland-dependent species, placing a priority on acquiring high quality, functioning 
wetland breeding habitat for native amphibian and other native species, for the purpose of· 
conserving wetlands and providing long-term protection for species using the wetland 
habitat. The licensee shall, in consultation with the TRIO, develop site acquisition and 
selection criteria in accordance with the general geographic preferences set forth in 
Article 505{hl. Such criteria and procedures shall: (A) consider any potential to impair, 
diminish, or abrogate tn'bal treaty or cultma1 rights, by providing that the licensee shall 
identify suitable alternative sites or management activities if the designated representative 
of any affected tnOO notifies the TRIO of its conclusion that a particular site or 
management activity will impair, diminish, or abrogate specific tribal treaty or cultural 
rights and describes the basis for its conclusion; (B) consider the potential for integration 

. of the site acquisition and management required by this article and other articles to 
optimize the resulting ecosystem benefits; (C) consider appropriate land acquisition costs; 
(D) consider the potential to secure grant funds to supplement the funds Qtherwise for 
implementation of this article; (E) consider whether any sites so acquired are 
appropriately included in the Project boundary, and if so, provide for the filing of an 
appropriate request to the Commission; and (F) provide for continuing consultation with 
the TRIO in the implementation of the approved plan. Licensee shall, when considering 
land acquisition or management activities, evaluate the extent of required noxious weed 
management in accordance with criteria developed in Article 508. Following acquisition, 
the licensee shall undertake habitat enhancement and management (including noxious 
weed control) activities in accordance with a plan prepared after consultation with the 
TRIO and in accordance with Article 501. 

Funding for acquisition is not to exceed $340,000 (2006$), and shall be made available 
within four years of license issuance. Flmding for planning and for habitat enhancement, 
habitat management, and noxious weed management of existing or acquired parcels is not 
to exceed $190,000 and shall be made available according to the following schedule: 
$10,000 shall be made available within fom years of license issuance, $140,000 shall be 
made available in the fifth year following license issuance, and $20,000 shall be made 
available in each of the sixth and seventh years following license issuance. If funds are 
available twenty-five years following license issuance, and licensee, in consultation with 
the TRIO, determines lands are not available and/or habitat enhancement or management 
actions are not feasJ.'ble for any of the intended pmposes of this article, the remainiDg 
funds required by this article may be made available to the TERF established pursuant to 
Article 602. Unless otherwise approved by the Commission in accordance with the 
requirements of Article 601, acquired lands shall remain in licensee's ownership during 
the term of the license. 

For the purposes of this article, acquisition costs may include: transaction costs, such as 
completion of appropriate site assessments for hazardous materials and noxious weeds; 
land surveys, including timber cruise if needed; appraisals; habitat surveys; filing fees; 

Baker River Hydroelectric Project -9-
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excise taxes; title searches, reports, fees and insurance; closing costs; preparation ofland 
acquisition agreements and any required governmental approvals. Acqui.si.tion costs may 
exclude: internal personnel and administrative costs of the parties associated with land 
acquisitions, such 88 staff salaries and benefits; attomey fees and other legal expenses 
incurred by the licensee or any other party not related to the preparation of land 
acquisition agreement and any required government approvals; and fees paid by the 
licensee to third parties for administrative costs associated with a third parties' 
acquisition of interests in land on behalf of the licensee. Prior to completing any 
transaction, the licensee will notify the TRIO, as appropriate, if it appears that transaction 
costs will be significantly bigher than expected at the time of license issua:nce, and sha11, 
in consultation with the TRIO, determine whether to proceed with a transaction with 
significant transaction costs. 
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Artlcle508 
Noxious Weeds 
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During the term of the license, the licensee shall manage noxious weeds on Project lands 
pursuant to the most restrictive applicable federal and state regulations, including, but not limited 
to: 1) Washington's State Noxious Weed Control regulations found at WAC 16-750,2) Best -
Management Practices published by the USDA-FS (for weed control on USDA-FS lands) for the 
Mt Baker-Snoqualmie National Forest, and 3) noxious weed con1ro1 regulations adopted by 
Skagit or Whatcom CO\mties, in accordance with a plan developed in consultation with the TRIG 
as required by Article 501. The licensee sba1l file the plan with the Commission for approval, 
following consultation in accordance with Article 501. The plan shall address sito-specific and 
species-specific management and monitoring programs, based on the gtudelines and treaiment 
options identified in the tables attached as Appendix A-I, which are based upon the results of 
prt}-licensing Terrestrial Study T-6 and the Forest-Wide Environmental Assessment for Noxious 
Weed Management on the Mt Baker-Snoqualmie National Forest, published by the USDA-FS in 
May 1999. The initial plan shall adjust treatment of all lands within the Project boundaty, and 
those laiJ.ds outside the Project boundary that were surveyed for noxious weeds during prt}
licensing studies, as documented in the T -6 Final Study Report, December 23, 2003. The plan 
shall address how noxious weed management considerations will be addressed when evaluating 
land acquisition proposals or other activities pursuant to Articles 502, 503, 504, and 505. 

The portion of the plan addressing the seven high quality wetland areas located on National 
Forest System (USDA-FS) lands, as identified in pre-licensing Teaestrial Study T -2/f -5 as WB 
17, 20, 21, 25, 28, 29, and 30, shall place priority on the control of reed canarygrass (Phalarls 
arundinacea) for the protection and enhancement of these wetlands. Licensee shall provide 
fimding for the portion of the plan. addressing these seven identified wetlands in an ammmt not to 
exceed $25,000 in each of years 1-5 following license issuance, and shall provide $15,000 
annually thereafter during the term of the license. 

Funding for noxious weed surveys and management for lands acquired following license 
issuance pursuant to Articles 502, 503, 504, and 505 shall be drawn from the f\mds of these 
articles. Lieensee shall file related amendments to the plan Yrith the Commission for approy.<al by 
December 31 of any year in which land is acquired. 
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6 2011 300000 - 120300 
1_ 
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7 2012 
36000 8IlIIOO 81420 

..., 1TSOO 17I11III 98000 - 1StX1D 

8 2013 
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200000 alOIIOO 85000 8IlIIOO 814:1.0 
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11 2016 
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1_ 
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35000 - 8OIIDO ...., 820 
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44488 '""" 35000 MIllO 8OIIDO IIIIQO 820 

., 17500 115» 98000 2l1OOO 1StX1D 

18 2023 
400000 «JO/1I1O 315000 - 8OIIDO ...., 820 

., 1TSOO 115» l15OOO .IJIIIIlO 1StX1D 

19 2024 130000 1_ 315000 8IlIIOO 80800 
..., 820 

., 17Il00 115» l15OOO .22IIPO 1StX1D 

20 2025 
40000 

...., 80800 
...., 820 

., 17500 fI'IIIO l15OOO 2IIJOO 1StX1D 

21 202B 
40000 

...., aoaoo IIIIQO 820 
., 1fJ7llOO 1_ 85000 .22IIPO 1StX1D 

22 202T 
40000 4DIIDO aoaoo ..., 1120 - 17500 17I11III 98000 - 730lIl1 

23 2028 
43000 - 80800 IIIIQO 820 GIl 17500 17fSDO l15OOO 2IIJOO 1StX1D 

24 2029 
50000 .. 8DIlOO 

..., 620 GIl 17500 115» 95000 2IIJOO 1JIXII) 

25 2030 
66000 tIIIGGO 80800 IOIlIIIO 820 GIl 17500 115» l15OOO .22IIPO 730lIl1 

2Q 2031 
40000 .fGIIGI) aoaoo ..., 820 I11III 17llOO 17fSDO l15OOO - 1JIXII) 

27 2032 130000 1SOOOO 40000 .fGIIGI) 8DIlOO ..., 1120 - 17500 11II1II 98000 - 1JIXII) 

28 2033 
40000 .fGIIGI) 8DIlOO 

...., 820 
., 17500 17fSDO 95000 .22IIPO 1StX1D 

29 2034 
40000 4DIXID l108OO IMII 820 

., 187500 1_ l15OOO .22IIPO 1JIXII) 

so 2035 
40000 .fGIIGI) 80800 

...., 620 GIl 17500 11II1II 95000 .22IIPO 1JIXII) 

31 2038 
3lIOOO 8IlIIOO l108OO ...., 820 

., 17600 17fSDO l15OOO .22000 1StX1D 

32 203T 
35000 8IlIIOO 80800 ..., II2/) «Ill 17500 f1IfDO 98000 - 1StX1D 

33 2038 
3l1OOO SI1IXJO 80800 

..., 620 I11III 17Il00 f1IfDO 95000 .22000 1JIXII) 

34 2038 
3l1OOO 8IlIIOO 80800 ..., 620 ., 17500 17fSDO 95000 .22000 1StX1D 

35 2040 130000 1_ 85000 SI1IXJO 8OBOO 
..., 820 1120 17llOO 17fSDO 95000 .22IIPO 1StX1D 

38 2041 
85000 8IlIIOO 80800 ..., 820 GIl 17500 17fSDO 95000 - -

:rl 2042 
3l1OOO 8IlIIOO l108OO 

...., 820 1120 187500 1_ 98000 2l1OOO 1StX1D 

38 2043 
35000 - 80800 

..., 820 - 17500 11_ l15OOO .22IIPO 1StX1D 

as 2044 
35000 - 80800 -- 620 1120 1TSOO 

1_ 
8IiOOO - -

40 2046 
40000 - 80800 - 820 - 17500 17fSDO 95000 - 1StX1D 

41 2046 
40000 

...., l108OO 
..., 820 - 1TSOO 17fSDO 9IiOOO IIJIIJ()IJ 1JIXII) 

42 2047 
40000 4t1tJOO 80800 

..., 820 - 17BOO 17If(/Q 9l1OOO - 1StX1D 

43 2048 130000 13DODO 
4SOOO .- 8OIIDO - 620 I11III . 17500 17fSDO l15OOO - -

44 2049 
fiOOOO .. 80800 

..., 820 - mlOO 115» l15OOO - 1JIXII) 

45 2050 
&5000 ... 80800 

..., 620 I11III 181500 
1_ 

98000 - -
46 2051 

40000 
...., 80800 IMII 620 I11III 1TSOO 17fSDO 95000 2IIJOO -

47 2052 
40000 - 80800 

...., 620 I11III 17500 17I11III l18OOO - 1StX1D 

48 2053 
40000 - aoaoo ..., 620 

., 17BOO 17fSDO l1IIOOO - -
49 2054 

40000 - 80800 -- 820 - 17BOO 17I11III l1IIOOO IIJIIJ()IJ 1StX1D 

50 2055 
4IIDOO 4DIXID 80800 ... 620 GIl 17500 17fSDO • 85000 - 1StX1D 

I TaIIIII 1,I04,T10 I 184,174 I aDDIIIIII I m,4II I 2,tI4,114 I "...,. I :13,- I ~·I ........ T I 

*.AfIm' 
. j",,3 of1bDnow JiceaIse PSB 8IId the UBFS will roriew8pClCif1od C8Iifil'01JOd 8114 visiIIlriaiJpnlfion &ifm:tbr applupdlton6lbilbmaDtullilUCMl'Y toftll/Qre to 



CERTIFICATE OF SERVICE 

I hereby certify that I have this 10th day of May, 2005, served the foregoing documents upon 
each person designated on the official service list compiled by the Secretary in this proceeding. 

6~~. 
Karen Campbell 
Perkins Coie UP 
10885 N.B. 4· Street, Suite 700 
Bellewe, WA 98004 
(425) 635-1606 
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